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Ata COURT of OYER and TERMINER 
and General Goal Delivery, holden at the 
City-Hall of the City of New-York, on 
the eleventh day of July, in the year of 
our Lord one thousand eight hundred and 

seventeen : 
BEFORE THE 
Hon. WILLIAM W. VAN NESS, one of the 
Justices of the Supreme Court of Judi- 
cature of the State of New- York. 
JACOB RADCLIFF, Mayor of the City 
of New York. 

WILLIAM BURTIS, and Blin 

JOSEPH W. BRACKETT, eens 

HUGH MAXWELL, District Attorney. 

WILLIAM VAN HOOK, Clerk pro tem. 





(LIREL.—COSTS IN CRIMINAL CASES.) 
WILLIAM COLEMAN’S CASE. 


the official conduct of the prosecutor, a chalienge of 
a juror to the favor, on beh alf of the prosecution, on 
the ground that the juror had entertained hostile feel 
ings against the prosecutor, by reason of a transaction 
touc hin ig his official duties, is well taken. 


General Sessions of the Peace, was written by tly 
District Attorney of that Court, and delivered to the 
defendant for publication, who is the Editor of a pub 
lic newspaper—is adimissible in evidence, to show the 
waat of malice. 

When the publication complained of as a Libel, in sub 
stance charges the prosecutor with having received 
divers sums of money, in divers instances, which net 
ther the law, nor the rules or the practice of the Court, 
authorized, and the defendant in such prosec ution, to 
prove the truth of such charge, in justiication pro.tu 
ces a number of witnesses, Ww ho swear to divers sums 
paid by them to the prosecutor as Clerk, alleged to be 
legal, it seems that the minutes of the Court kept by 
the prosecutor, as Clerk, will be received as only prima 
face evidence of the facts relating to such charges 
the orders of the Court contained in such minutes, and 
bills of costs sanctioned by the Judges of the Court, 
containing charges which suc hb Clerk was in the habit 
of making, may be read, for the purpose of repelling 
such charges in the 1e Libel as relate to the rules and 
practice ct such Court, but not to show such charges 
were |e cal. 

Quere--W hether a party indicted in the Court of Ses 
sions, Who is acquitted by verdict, or otherwise, ts 
bound b y law, in any case, to pay costs ? 


Maxweit & Garpenter, Counsel for the 


prosecution. 


Maer, Horrman, Ocpen & Price, Coun- 


se t for the defendant. 


The defendant, the Editor of the Evening 
Post, was indicted, during the sitting of the 


in the month of December last, for a Libel 
published in that paper of the 50th of Sep- 
tember preceding, of and concerning the of- 
ficial conduct of Robert Macomb. as Clerk 
of the Court of Sessions in and for this city. 
Jeduthan Cadwell, on being called as a 
juror, was objected to on the part of the pro- 
secution, on the eround, that having been 
heretofore indicted in the Court of Sessions, 
the juror had been called on for a bill of 
costs by the prosecutor, which he, the juror, 
considered extravagant, and by reason there- 
of his feelings were not impartial. 
The two first jurors called on the panel 
were sworn as triors, and Maxwell called on 
Cadwell as a witness ; and after having prov- 
ed by him, that ona certain occasion he had 
been indicted in the Court of Sessions for an 
assault and battery, and been called on by 
the prosecutor for a bill which he considered 
extravagant, Maxwell put this question to the 
witness : whether, by reason of that trans- 
action, the feelings of the witness were such 
that sitting as a juror in this case, he would 
be indifferent, as between the people and the 
defendant ? 
I:mmet objected to this question, and to 
the ground assumed by the public prosecutor 
in this challenge; because, as the cowisel 
argued, the issue to Se tried is between the 
people, on the one hand, and the defendant 
on the other. And Col. Macomb had nothing 
to dowith the prosecution, except as a witness, 
Maxwell contended to the Court, that 
although this prosecution was ostensibly in 
favor of the people against the defendant, 
yet in reality ¢ ‘ol. Macomb was a party. His 
official conduct was cailed in question on 
this occasion ; and the juror, from the facts 
already disclosed, could not be considered in- 
different between the prosecutor and the de- 
fendant. In support of his argument the 
counsel cited to the Court, Trials per pais, 
p. 204. 

The Court decided that the question pro- 
posed to the witness was proper : 








Court of Over and Terminer. in this city. 
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but his ane 
swer to the inquiry was, that since the affair 
took place he had t! oe ght very littl about 
its and, though he would preter being excu- 
sed from sitting as a juror, vet be did not 
his feelings such but that he could 
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serve in that capacity in the case as an indif- 
ferent juror. 
After the decision of the triors against the 
challenge, Maxwell proceeded to open the 
case to the jury : 
Gentlemen of the jury :—This is an indict- 


ment against William Coleman, the Editor of 


the Evening Post, for a Libel published in 
his paper of the 30th of September last. 
Col. Macomb, gentlemen, is the Clerk of 
the Court of Sessions in this city, and the 
Libel which [am about to read to you im- 
peaches his official conduct in various par- 
ticulars. 
The prosecutor, however, has selected 
two specific charges, which he has made the 
foundation of this indictment. 
1. “ Do you consider yourself authorized, 
by law, at your own will and pleasure, out of 
Court, to estreat any recognizance, or to 
make use of any threat to enforce the pay- 
ment of any of the foregoing demands 

2. “Is it true, that in a late case of as- 
sault and batiery, you undertook to settle the 
matter for the defendant before the Court 
commenced, and received your cost; that, 
however, the party who commenced, and 
who had only the right of making such set- 
tlement, not being apprized of it, “the prose- 
cution went forward; but upon a disclosure 
of a!! the circumstances to the Court, a nol/e 
prosequi was ordered ; and, is it true, 1 ask, 
that you had the assurance to demand about 
$17 additional costs from the defendant, 
which you pretended, accrued in consequence 
of the prosecution not being stopped 7” 

You will here perceive, gentlemen, conti- 
nued the counsel, that the charges are di- 
rectly levelled against Col. Macomb, in his 
official capacity. He is willing to have his 
public conduct investigated in the face of the 
world. He alleges that this Libel is wholly 
untrue, and that it is malicious ; and, it will 
be left to you, gentlemen, after a full disclo- 
sure of all the facts and circumstances in this 
case, to decicie on the issue between the de- 
fendant and the prosecution. 

1 shall now proceed to read to you the 
whoie publication, that you may be the bet- 
ter enabled to discover the scope and object 
of the specific charges to which I have ad- 
verted. 

To the opposite Counsel—You admit the 
publication ¢ 

MM: ff:naa.—We admit that the publication 
was luserted by the defeadant in his paper. 
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not that he was the author. You may read 
it to the jury. 

“ The following queries have been sent tg 
the Evening Post, by an anonymous corres. 
pondent ; but who, i it is easy to perceive, from 
the hand-writing, is a gentleman of the pro- 
fession, and i presume, one in practice at the 
Court of Sessions. Of the truth of the char- 
ges conveyed by the implied affirmative of 
the queries, | profess to have but im perfect 
information; but, realiy, so much is rumour. 
ed abroad, that ! think it due to our Court of 
Criminal Justic e, that an investigation should 
be publicly instituted. [t is very obvious, 
that, if there is just ground for the complains 
that’ are daily heard, it is not only oppressive 
and unjust upon the citizens who are subjects 
of the imposition, but, what is of infinitely 
more consequence, it necessarily renders the 
Courts themselves, odious in the eyes of the 
people. In charity, however, to Col. Ma- 
comb, we hope he will be able to give the 
querist such answers as shall show he has pro- 
ceeded entirely upon misinformation. It 
would afford us particular satisfaction to make 
this paper the vehicle of such a pleasing refu- 
tation. With these preliminary remarks, we 
now beg permission to introduce our corres 
pondent to the reader :— 

For the New-York Evening Post. 

‘T'o Robert Macomb, Esq. Clerk of the Court 
of General Sessions of the Peace for the 
City and County of New-York. 

SiR 
Notwithstanding there is a statute which 
very explicitly fixes and regulates the fees of 
your office, (vide 2d vol. revised laws, page 
18,) there seems a deal of mystery always te 
hang about you in making demands of costs, 
which no one appears to be capable of pene- 
trating 3 and which I consider quite incom- 


the citizen. therefore, take the liberty te 
ca}] upon you rhe an exp deeation on this sub- 
ject; and I particularly request your an- 
swers to the following queries : 

By what law or rule of Court do you 
demand and receive eight or ten dollars from 
every defendant who is acquitted on a trial 
in Court ? 

2. By what jaw or rule of Court do you 
demand and receive the like sum, on a_ set- 
tlement of certain misdemeanors by the par- 
tres, before or after indictment found, as al- 





ai the time stated in the indictment; but 
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3, By what law or rule of Court do you. 
medi itely on the adjournment of the Court, 
every month, demand and receive the sum 
of six dollars and twenty-five cents from eve- 
ry person, who had become bound, in re- 
egunizane e for the appearance ot any de- 
fondant, when the condition of the recogni- 
zance had been performed by the regular ap- 
pearance of the party, or w hea the case has 
been dismissed by the Grand. Jury, or dis- 

continued by the party complaining not hav- 
ing appr ‘ared to prosecute ? Will you be so 
obliging as to turn us to the law or rule of 
Couwt by which this most extraordinary 
charge is authorized ? For really, Sir, it ap- 
pears to us, that when a Citizen, azainst 
whom a frivolous or unfounded complaint is 
preferred, is brought up to the Police Office, 
aid there gives bail to appear in Court and 
answer to the charge, and in pursuance of 
his recognizance does appear, but owing to 
the complaint’s being dismissed by the Grand 
Jury, on hearing the witness, for the prose- 
cution, or, in consequence of their non-ap- 
pearance, alter the lapse of two or three 
terms ; I say, it does appear to me, that such 
a person should still be compelled to pay six 
dollars and twenty-five cents costs to the 
Clerk of the Court, for lifting the recogni- 
zunce, as it is elegantly termed, after the 
condition of it has been duly performed, a 
— flagrant and indeed gross act of injustice. 

. By what law or rule of Court do you 
Saal and receive the like sum, even from 
persons, who are bound to appear only as 
witnesses, and who have, pursuant to the 
condition of their recognizances, duly ap- 
peared, and when those recognizances have 
never been estreated in open Court ? 

. Do you consider yourself as entitled by 
me to the sum upon every recognizance put 
into your hands by the Magistrates in the 
Police Office, or by the Recorder, whether 
the same be “duly estreated or not in open 
C re ? 

Do you consider yourself authorized by 
ey at your own will and pleasure out of 
Court, to estreat any recognizance, or to 
make use of it as a threat to enforce the pay- 
ment of any of the foregoing demands ? 

7. Was it not made a rule of Court some 
time since, that the Court of Exchequer 
should collect all fines and forfeitures, and 
do you not, however, continue to collect 
them still, in defiance of this salutary rule : 

8. By what authority do you write notes 
at the termination of every Session to certain 
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gentlemen, informing them that they are fin- 
ed 40 or 50 dollars for non-attendance as 
jurors, and request that the money should be 
iransimitted to you, although the authority to 
collect fines is vested exclusively in the Court 
of — hequer ? 

Is it true, that ina late case of assault 
™- battery, you undertook to settle the mat- 
ter for the defendant before the Court com- 
menced, and received your cost, that, how- 
ever, the party who compl: Lined, and who one 
ly had the right of making such settlement, 
not being apprized of it, the prosecution 
went forward ; but, upon a disclosure of all 
the circumstances to the Court, a nolle prose- 
qu? was ordered 3 and, is it true, I ask, that 

vou had the assurance to demand about \7 
dollars additional costs from the defendant, 
which you pretended, accrued in consequence 
of the prosecution not being stopped f c 

J have not the slightest wish to deprive 
you of a single cent of your just and lawful 
fees, but since the people suffer greatly by 
demands of the nature above-mentioned, we 
should be glad to know, whether you have 
not misconstrued the law, or not carefully 
examined the fee-bill. Even admitting some 
of the demands of the nature of those above 
stated to be legal, I cannot for my life disco- 
ver how your costs, according to the fee-bill 
(which is here annexed) can amount to any 
thing like what you charge. 

I have made inquiries on the subject, of 
gentlemen of the bar, but they say they do 
not understand it. We have also applied to 
the District Attorney, who also declares that 
he knows nothing about the matter, and that 
he has nothing to do with your fees. From 
him we have gone to his Honor the Mayor, 
who gives us no other satisfaction, than tell- 
ing us, that if there is any thing wrong in the 
charge, it will be inquired into, on applica- 
tion to the Court while sitting. 

Meanwhile, we are threatened with the 
forfeiture of our recognizances, if we do not 

call at your office and pay your costs, on 
those very recognizances, the condition of 
which we have faithfully performed long ago. 

We hope, therefore, Sir, seeing the situa- 
tion in which we are placed, that you will 
promptly satisfy us on this subject; for if 
you can show us any law or rule of Court, 


zed to make tit exorbitant and extraordi- 
nary demands, we shall quietly submit, until 
we can seek relief from the Legislature. 
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The counsel having read the publication, 
rested the prosecution. 

Price.—Gentlemen of the jury :—This is a 
prosecution against William Coieman, the 
Editor of the Evening Post, fora Libel. In 
whatever point of view we consider this case. 
the result is hichly interesting, and involves 
principles of vital importance to the commu- 
nity ai large. The defendant is deeply in- 
terested, and the official conduct aud charac- 
ter of the prosecutor are at siake. 

Mr. Coleman, genilemen, has been an 
Editor in this city for sixteen years: and has 
conducted a leading paper during that time, 


with reputation to himselfand with advantace | 


to the community. HH. unfortunately, on this 

occasion, he has singled out Col. siacomb as 
an object of public reprobation, and has, 
maliciously, held him up to public odium 
and reproach; if he has made this publi- 
cation without good motives and justifiable 
ends, then, gentlemen, you must pronoance 
him guilty ; he must staid convicted, for the 
first time, as a Libeller, and ouglit to receive 
the reprobation of all honest men. 

The duty and situation of an Editor, gen- 
tlemen, is peculiarly arduous. ‘The Press 
Was instituted for the noble purpose of pro- 
mulyating truth and diffusing correct infor- 
mation through the community. Its claims 
are hivher still, and still more imposing. 
Often has it roused the slumbering energies 
of man and awakened hiin to freedom. Often 
has it unrivetted the chains of tyranny and 
set captive nations at liberty. But when 
even among a free people, tenacious of their 
rights, one oftheir public servants, regardless 
of his duty, and unmindful of the awful re- 
sponsibiliiy of his situation, becomes guilis 
of malversation in lis office, then the Press. 
faithful to its trust, shall bear the shameful 
deed to every ear, and every tongue shall 
disapprove. 

Gentlemen, it is not beeanse these char- 
ges have been published against the prose- 
cutor; it is not because the publication ar- 
raigns the official conduct of one of your 
public servants, that the defendant is to 
Stand convicted by your verdict. 

in this country, the doctrine of the com- 
mon law which proclaims “ the greater the 
truth, the greater the Libel,” has been explo- 
ded; anda rule more consonant with the ge- 
nins of our government lias been established 
by an express statute. “Vhe truth of the 
matter contained in the Libel can now be giv- 
en in evidence; aud should it appear that 
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the defendant was actuated by good motive, 
and justifiable ends, he must be acquitted. 

‘The defence, gentlemen, which we shall 
interpose, rests on two grounds. We ayer. 
in the first place, and believe it will appear 
manifest in the progress of this trial, that this 
publication was not made maliciously, The 
defendant shrinks not from a_ public inves}. 
gation of his conduct. He was on good 
terms with the prosecutor, and could po 
have been actuated by any motives of private 
resentment. 

In the second place, we shall endeayony to 
prove that the charves contained in that pub. 
lication are true. And here it will not be 
expected from us, nor does the law requ 


that every minute collateral fact stated shou! 
be justified: suffice it to say, that the sub 
stance of the material charges, contained in 
the article which has been read to you, will 
be abundantly established. We shall prove 
that Col. Macomb, in a great variety of in- 
stances, in his official station, has exacted and 
taken too much—he has taken more than 
the law justified. If we make this appear, 
and if we establish the truth of this publica 
tion, whatever may be your sympathies to- 
wards the situation of the prosecutor, you 
must pronounce the defendant not guilty. 

I beg of you. gentlemen, to view this pro 
secution in its true and proper light. The 
prosecution is not between Col. Macomb and 
the defendant; but the people are arrayed 
against him, and his and their rights, only, 
are to be considered by vou in the verdict 
you are to pronounce. ‘The prosecutor, no 
doubt, is to appear as a witness; and I beg 
you to consider him, simply, in that capa 
city. 

[t may, and no doubt will, be told you, 
that to acquit the defendant would operate to 
the ruin of the prosecutor. T think I know 
you too well to be influenced by consideras 
tions of expediency ; or, that you will be ses 
duced from the path of your duty by the im- 
posing front which this prosecution assumes. 
When there has been a shameful violation of 
duty, and a hich public officer,.regardless of 
the most sacred obligations, has taken advan- 
tave of his situation to oppress the people, 
his delinquency ought to be pourtrayed in Vi- 
vid colours, and he deserves to be held up to 
public execration. 

I think, gentlemen, IT am warranted in 
saying, that before this prosecution is terml- 


Ts 
’ 


‘nated, you will be convinced that its com- 
‘mencement by Col. Macomb was, at least, 
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‘ndisereet ; and, without regard to the feel- 
ius of either of the parties interested, I 
know you Will administer ample justice. 

Quden here offered to prove that the pub- 
ication, charged as a Libel, was written by 
fohn Rodman, the former District Attorney 
{this city and county, who sent it to the de- 
fexdant for insertion in his paper. 

Gardenicr objected to the evidence, on the 
cround, that even if admitted, it could form 

ustification. 

[ie opposite counsel, however, contended 
‘nat such evidence was proper for the pur- 
noe of showing the waat of malice. The 
charves on which the indictment is founded 
comiag from a high official soarce—trom one 
who must have beea supposed cognizant of 
the facts, bore, in some measure, the sanc- 
ion of authority and the stamp of truth. It 
vas for the purpose, not only of proving the 
iruth of the charges, but of showing the want 
of matice, that che evidence was offered. 

The court decided that the evidence offer- 
ed, Was adimissible for the purpose stated 

the defendant’s counsel. 

‘Richard Hat field, on being sworn, proved 
the manuseript produced to be the hand wri- 
ting of Rodman, who was District Attorney 
uring the month of September last. 

OQvden here proceeded to read the manu- 
script and point out several verbal alterations 
made by the defendant in the original manu- 
script, by which it appeare ‘d that the defend- 
ant. by several of these alterations, had soft- 
ened the asperity of divers expressions used 
by the said Rodman : but it appeared further, 
that the matter complained of in the indict- 
ment, and stated therein as the second spe- 
cilic charge, and in the publication as the 
ninth interrogatory, above set forth, was in 
the hand writing of the defendant. 

{saac Tucker, a witness for the defendant. 
on being sworn, testified, that in August last, 
tie wife of the witness was charged with an 
assault and battery on a little boy, and bound 
over at the Police. He employed John A. 
Graham to see it settled; and, during the 
term, the witness with his counsel called on 
Macomb, who told him that if he would pay 
$6,,25, he would give him a discharge, and 
he might go home about kis business. The 
witness paid the money. During that term 
no bill was found against his wife, to the 
knowledge of the witness. 

He was summoned as a juror in the Court 
of Sessions for the next term, and while sit- 
ling in Court he heard the name of his wife 
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tealled. The witness called on Rodman, and 
related to him the circumstances of the for- 
mer payment to Macomb; but Rodman said 
Macomb had no right to settle it, and advise 
ed the witness to submit, and make an anpli- 

cation to the Court before sentei.ce was passe 
ed, on affidavit, stating the c ircumst: inces of 
the case. The w itness pleaded guilty, and 
on the last Friday of the term was fined $1¢ IF 
but, on the following day, on a represe enta- 
tion made by his counsel, the witness found 
the fine was reduced to six cents. 

On the same day the witness called on 
‘Col. Macomb, who told the witness he must 
pay S6,.31 more. The witness referred ihe 
clerk to the former payment, and asked him 
if he had any thing more to pay besides the 
six cents. ‘The Clerk told the witness that 
he had been highly favored, for if he lad 
had his deserts, he would have been fined 
$50 and imprisoned six months. ‘The wit- 
ness reluctantly paid the money. 

On the Monday following, one of the 
marshals called on the witness with a bill of 
$22.,50, consisting, as the marshal said, of 
the charges of two Courts and the fine of $10. 
Che marshal was told by the witness that he 
had a bill against Col. Macomb, and refused 
payment. Afterwards the witness called on 
his Honor the Mayor, who wrote a letter to 
Col Macomb, which the witness delivered to 
him, and obtained a receipt from the Clerk, 
without making a further payment. 

A few days after, the witness, in a conver- 
sation with Rodman, then District Attorney, 
in presence of Josiah Hedden, one of ihe Po- 
lice Magistrates, was informed by Rodman, 
that the affair of which the witness comp!ain- 
ed against Col. Macomb, was an assumption 
of his own, and that he, Rodman, would 
make Macomb pay back the money, On 
an inguiry by Hoffman, the witness further 
testified, that he became the security for his 
wife, and attended Court for ber during - 
August term, and her name was not called to 
his knowledge. 

On the cross-examination of this witness, 
he further stated, that between the terms of 

August and Septe omber, as the witness was 
informed, the complainant, in the prosccu- 
tion against the wife of the Wiiuiess, com- 
plained to the Police, and in September had 
her indicted. 

Col. Macomb inquired of the witness, 
whether at the time he paid the $6,,31 he, 
the Clerk, did not tell the witness that it was 
a cruel assault committed on a little boy by 
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the wife, for which she might have been fined 
$50. The witness answered that the words 
were spoken concerning himse/f, and were, 
in effect, as he had before stated. 

Jacob Radcliff, one of the members of the 
Court, was here called from the bench as a 
witness on behalf of the defendant, and on 
being sworn, testified that the present prac- 
tice of the Court of Sessions in making up 
their sentences is. that in the afternoon of the 
last Friday of each term, the members of the 
Court meet for that purpose. 
the convictions is furnished by the Clerk, on 
which he notes the sentences to be passed— 
if any alteration be made by the Court before 
finally passing sentence, it is also made by 
the Clerk on said calendar. 

In the case of Ruth Tucker, spoken of by 
the last witness, it appeared from his minutes, 
that this was a conviction by confession for 
an assault and battery, and no explanation 
having been made to the Court of the cir- 
cumstances, a fine of $10 was agreed to be 
imposed ; but the next day, on a represen- 
tation made to the Court after it had con- 
vened, the fine was reduced to six cents. 

On the cross-exainination of this witness, 
it appeared, that, generally on the Saturday 
morning, in which the sentences of the Court 
are passed, the Clerk, who previously ascer- 
tains from the Court what the sentence is to 


be, comes into Court with the warrants of 
b] 


commitment ready ; but, on a further inqui- 
ry by the counsel for the defendant, the wit- 
ness stated that he did not know whether 
such warrants were actually filled up by the 
clerk, in cases of misdemeanors, before his 
coming into Court. ‘The witness was asked 
by the counsel for the defendant, whether he 
recollected the letter sent by him to Macomb, 
concerning the costs spoken of by Mr. 'Tuck- 
er? ‘To which the witness replied, that since 
he heard the testimony of ‘Tucker, he re- 
membered that such a letter was sent; and, 
on a further inquiry of the witness, by the 
eounsel, concerning the contents of the letter, 
he answered, that he did not recollect them. 

John 6. Thorp, on being sworn on_ be- 
half of the defendant, testified, that in the 
summer of 1815, he was the security for 
William F. Bradbury, charged with theft, the 
charge (on examination not amounting to 
felony,) was settled in the Police and went 
no further. ‘The witness afterwards went 
out of the city, and, on his return, received 
several notices in succession from Macomb, 
requesting him to pay the costs, or the recog- 
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nizance would be forfeited. The witnos 
called on the Clerk, who informed him that 
the time had run out, and that the Fecogis 
zance ought to have been taken up before 
On asking Macomb what he, the witness, Mood n 
must pay, he was told $123 but, on remop. the 1 
strating, he agreed to accept $10: but whe. Mlbblatior 
ther he, the witness, took a receipt or not 
he does not remember. ' 

On his cross-examination, the witness st. 
ted that he thought Bradbury was bound in 
\ugust for his appearance in the Sessions iy 
September, and that in November following the | 
the witness made the payment to Macomb, Mlecame 
As it was a private dispute touching the richt Hinz o 
of property, a settlement was made in the Po. HBhen | 
lice Office ; but the witness did not inform lice t 


mat it 
ad rec 
nd, 0 
lacom 


ping t 
mpal 
g fo 
bligec 
Tho 


Macomb that it was so settled. itness 

‘Thomas Bennet and George Arnold were Hho in 
here called and sworn as witnesses on behalf d wi 
of the defendant. Arnold testified that there id it 
was a complaint for an assauit and battery, ss tt 
entered against him in the Police, and a war- d be 
rant was issued, and a man by the naine of Mi the 
‘Vhite became security. He, the witness, m Wi 
afterward went to the Police, and was there e mi 
informed that it was all settled. There was dbo 
another complaint for a similar offence, en id it 
tered either by the same prosecutor, or some The 
other person, but in which of them, did not en t 
appear; and Thomas Bennett became secu- Hid w! 
rity for the appearance of the witness. At tin 
the August term following, the witness was |s ix 
acquitted, no person appearing to prosecute. firm 
He was called on by Mr. Wiley the Deputy Hipy ai 
Clerk for the costs, amounting to $8.45. tyr 
The witness afterwards paid to Wiley $6,.5 iS € 
and, by his direction, $2 to Mr. Skaats the her 
Crier of the Court, for him. len 

Receiving information from Bennet that ke, ivec 
as surety, had paid $12, for him, the witness, ars 
he called on Mr. Wiley on the business, and ap) 
for the purpose of getting it back, who told ew 
him that Macomb was then out of town. The r. J 
witness, afterwards, called at the Clerk’s ol dk 
fice, and found Wiley and Macomb in the ven 
office together. Wiley observed to the Clerk, hd t 
** Ifere is the man who has come to see about fun 
that money.” Whereupon Macomb said t nu 
the witness, “ Oh! you have come to pay nul 
that bill.” The witness replied that it had by | 
then, already, been paid twice. Macomb - 


quired of the witness, whether he had em- . 
ployed a lawyer, which being answered in te 
the negative, Macomb said that the witness | 
had saved a good deal by that. Whereupon cr 
after turning over his book, Macomb said ste 
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nat it was all right; and that Mr. Wiley! 
ad received no more than the legal fees; 
nd, other persons coming into the office, 
facomb, very politely, bid the witness a 
ood morning. Nothing was ever refunded 


the witness, and he received no other con- 


Jation by his visit to the Clerk, than that of 


ing told by him, that he had come off well 
mpared with the opposite party, who, hav- 
¢ forfeited the recognizance, would be 


blized to pay $100. 


Thomas Bennet testified that he was one 
the pilot committee, and in August, 1816, 
came security for Arnold, and heard no- 
ping of the affair until sometime in September, 
hen he received a notice from the Clerk’s 
lice to come and pay a bill of costs. The 
inesscalledon Mr. Wiley, the Deputy Clerk, 
ho informed him that the costs were $12,,12, 
( was very urgent for the payment, and 
il it must be paid in an hour. The wit- 
ss told the Deputy that the prosecution 
d been settled and costs had been paid; 
t the Deputy informed him that the above 
nm was due and must be paid. Not having 
e money, he was allowed one hour to go 
jiborrow it. ‘The witness borrowed it and 
iid it to the Deputy. 
The witness, before the payment, had 
en told that he was entitled to a receipt, 
id when he called on Wiley, the witness 
t inquired of him if he would take bank 
ls in payment, and being answered in the 
firmative, the witness offered him the mo- 
ty and required a receipt. The Deputy, at 
t, refused to give a receipt, alleging that it 
is contrary to the practice in the office. 
hereupon the witness was about departing, 
ien he was called back, and the Deputy re- 
ived the money and gave a receipt, which 
ars date on the 19th of September, 1816, 
appeared on its production. Afterwards 
e witness called on the Deputy Clerk with 
t. Arnold, who told him that the money 
been paid by him before the receipt was 
Ven. Wiley acknowledged it had been paid, 
hi that one or other of the sums ought to be 
lunded, and that if he had the money he 
ld repay it then; but that Macomb 
ld be back in four days, when he would 
NY hack the money. 
{ere Arnold testified, that when he called 
Macomb, in presence of the Deputy, as be- 
'e related in the testimony of the witness, 
“et the money refunded, he had Bennet’s 
“pt, which he exhibited, and Macomb, 
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Stead of paying bim, only said, it was all 
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right, Mr. Wiley had done right, and wished 
him good morning, as before mentioned. 
Bernard Kennedy testified, that Timothy 
Keegin and John Cummings were arrested, 
brought to the Police, and bound over for an 
assault and battery committed on a child, and 
the witness, Kennedy, became their security. 
The parties settled the matter in the Police, 
and paid $1,,50 costs. Rodman, then Dis- 
trict Attorney, was present, and told them it 
must be settled at his office. They accord- 
ingly went to Rodman’s office, and paid fifty 
cents for a letter to Macomb, to whom they 
went and paid $6 each; and, afterwards, re- 
ceiving a notice from the Clerk’s office, re- 
questing them to come and pay the costs, 
they called on Mr. Wiley and paid him the 
additional sum of $6,,25. 
Dr. Richard Walker testified, that having 
been called on by Cummings and Keegin, 
two poor men, to assist them as a friend in 
settling the affair for which they had been 
bound over; he went with them to the Police 
Office, at nine o’clock in the morning of the 
first day of Court, to have the matter settled 
before the opening of the Court; and found 
that the papers had not been sent up to the 
Court. The settlement then took place, as 
mentioned by the last witness. 
Afterwards the witness was applied to by 
the parties, and on their representation went 
with them to Macomb’s office, and demanded 
of him why they had been charged with costs 
in a matter which had never come before the 
Court; alleging that he had no right to re- 
ceive any costs in such case. Macomb said 
that it was all right, to which the witness re- 
plied, that it was not; and added, that he 
was determined to see that justice was done 
to these poor men. Whereupon Macomb said, 
that if they would call on him after Court, it 
should be arranged. In about a month af- 
wards, on a further representation made to 
the witness by Cummings—that he had re- 
ceived another notice from the Clerk’s office, 
requiring him to pay the costs, or he would 
be sued for $200, the witness went with him 
to the clerk’s office, and in warmth demanded 
of Macomb, why Cummings was called on for 
costs he had already paid twice; alleging fur- 
ther, that he, Macomb, had promised to re- 
fund the money already wrongfully received. 
Whereupon Macomb looked over his books 
and found the case, but no money was credit- 
ed for costs. He then took his pen and mark- 
ed it as paid, saying it was a mistake; but 





the witness tuld him that was not sufficient : 





% 


he must refund the money, as he had promis- 
ed to do. Macomb replied that he was busy, 
and they must call again ; but the money had 
never been refunded, to the knowledge of 
the witness. 

On his cross-examination, by Macomb, Dr. 
Walker stated further, that although he could 
not say that Macomb had ever actually pro- 
mised to pay back the money, it was ye 
understanding of the witness that Macomb, i 
promising to arrange tt, promised to pay it 
back. 

Charles Ridebach testified, that about th 
30th of October, 1815, three young men, na- 
med Maine. Osborne and Carlisle, were con- 
fined in bridewell on a charge of felony. 
Osborne was the son of a poor woman; and. 
having turned State’s evidence, the witness. 
at her solicitation, called on Macomb, at his 
office in Courtlandt-street, to ascertain and 
settle the amount of the costs; having received 
a letter todo so. Macomb informed him. 
that the costs amounted to $153; when the 
Witness stated to the Clerk the peculiar situa- 
tion of the mother, and the difficulty to which 
she would be subjected in paying the bill, 
Macomb would make no abatement, and said 
the money must be paid. ‘The witness then 
offered the mone y and required a receipt ; but 
the Clerk said that his book was a sufficient re- 
ceipt. Whereupon the witness refused to pay 
the costs without areceipt: and was about leav- 
ine the office, when Macomb called him back, 
and gave a receipt on receiving the money. 

Afterwards, the witness hei ‘ing dissatisfied. 
and being informed that he had paid Macom!; 
Sil too much, called on Mr. Maxwell ana 
related to him the affair, who said. that the 
wiiness had acted foolishly in paying Ma- 
comb any thing. 

The witness, afterwards, called frequently 
at the Clerk’s office, and at length found him, 
aad after much conversation, in which the 
witness informed Viacomb he had come to get 
baek S11 wrongfully paid him, Vacomb told 
him if he would eall on him in the Sessions. 
he would settle with him. He called ac- 
cordingly, but then Macomb said that this 
was not a proper place or time to transact 
such business. ‘The witaess replied, that it 
was; and he would callon a man any where, 
who had wronved or cheated hin: out of mo- 
ney: andthat, if he had his deserts, he would 
be sent to the State Prison. ‘The Clerk said 
he had not then the money 3 but the witness 
was very urgent in his deraands, and finally 
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threatened, if the Clerk did not instantly re- 















fund the money, he would immediately make 
a representation to the Court. Whe reuog 
Macomb told him, if he would hold | his 
rey he would pay him, and dry : 
theek on the bank for $11, and delivered js 
to the witness, who departed. 
William Siesserve, on being sworn, tes 
ed, that sometime during the last fall, hie wag 
hound in a recognizance of 1000, being, 
‘as was said for murder; but he never heani 
any more of it: and sometime afterwards he 
received a notice from the Clerk’s ren 
come and pay the costs, or the recognizave: 
would be forfeited. He called on the De 
Clerk. at the office, who told him the coss 
were $16. The witness refused to pay that 
sum. and said he would call on Macomb. th 
saw Macomb at Harlaem, and told him ta 
he had been charged § 16. Macomb told him 
to call at his office, when he received S85, ani lay 
when asked for a receipt, said, that his boo J: 
was receipt enough: and that he so madfiifie 
the bill lower because he was acquainted wih th 
the family of the witness. rear 
John G. Bogert, on being sworn, staie/iiihar. 
that he is a counsellor at law in this ciygiMare 
That sometime in May, 1516, his son was ighat | 
licted for an assault and battery, to which b ent 
pleaded guilty, and was fined $25. An ofhcagifhe 1 
called on the witness for the fine, and S10qiii uel! 
S11 costs, which costs the witness refused tiierw; 
pay, and at length it was re linquished. nd | 
William Sanford, testified that he hada Tl 
son bound over in the Police for his ors 
pearance, but no proceedings were lis 16 
Afterwards the witness received a nvtcaiiRel h 
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trom the Clerk’s office, requiring gar ratte 
of the costs. The witness called ont SSI 
Clerk, who told him the costs were éii Bnd 
and alleged as a reason why they were PI 
much, that the warrant was issued agi! hat 


two of the witness's sons: whereas the othe DeTS¢ 
° @ ee 1" 
son at that time, and before the issuing ! ndie 


the warrant, was at sea. The witness 4ijBions 
ing dissatisfied at the charge, called o @jthe 
lawver, who advised him that the bill 4jjpithe 
too much, of which he informed ne th loves 
Without mentioning the lawyer's name. “a It 


comb said that it was some petty lawy' Van 


who wanted to run the witness into ce — 
Phe witness paid it, and took no receipt Tay 

Isaac A. Anderson testified, that @ ° S16 
she last fall, two of his sons. Johu omfuicte 


lee or @ batte 
tsaac, were bound over at the Polree, 10) at 
hee ink Were 


assault and battery, and the witness ! 
security. 


+ ? ¥ 
The second or third term al rial, 
nd no bill was iv 





the affair was settled, 











the grand jury. The witness was notifi- 
iakelllmed from the Clerk’s office, to come and pay 
\\onfmmrosts, and paid to the Clerk, in two pay- 
hisfmnents, either $16,,50 or $17,,50. 
Wa Thomas Phoenix, a counsellor at law in 
od it [MMhis city, testified, that sometime in the Spring 

(1816,a man named John Smith, on a ma. 
tiieficious charge for a felony, was bound over 
tthe Police, for his appearance at the Ses- 
ions. The witness became bail. No pro- 
ecutor appeared against him, and no bill 
as found by the Grand Jury. The witness 
pplied to the Court for the discharge of Smith, 
hich was granted; and Smith, afterwards 
alled on the witness with a notice from 
he Clerk’s office, to come and pay the costs. 
The witness advised him, for certain reasons, 
o pay the bill and get a receipt, which was 
lone. The costs paid by Smith were $9,,50, 
s appeared by the receipt bearing date 1st 
lay, 1816. 

James Stoughton, a counsellor at law, tes- 
ified, that he was bound over in the Sessions 
ithe fall of 1815, to keep the peace one 
ear. [le applied to the Recorder to be dis- 
narged from his recognizance ; and, in the 
larch following, the order was granted for 
hat purpose. During that month a present- 
ent was made to the Grand Jury, against 
he witness, founded on the act to prevent 
luclling, hut no bill was found. He was af- 
erwards called on by Macomb for the costs, 
nd paid him $10,,50. 

The witness recollects a case in which he 
ras concerned as counsel, in September, 
516, wherein the captain and mate of a ves- 
‘lhaving been indicted for an assault and 
nttery, were jointly tried in the Court of 
essions and acquitted. Macomb demanded 
and received from them $14,,50. 

Phoenix, on being again called, stated, 
hat he now recollects a case in which two 
persons for whom he was concerned, were 
udicted some time ago in the Court of Ses- 
‘ions, and tried and acquitted the same term. 
the charge against them by the Clerk was 
ither $17,,50 or $18,50—which, the witness 
loes not remember. ' 
lt appeared from the testimony of Peter 
("Gan Alen, in connexion with the explana- 

“Bn of his testimony, by his Honor the 
) BM layor from the bench, that in February term, 
‘S10, the witness and his son John were in- 
| ORM cied, tried and convicted of an assault and 
ord battery committed on a woman. ‘There 
Cag *ere two separate indictments ; but on the 
‘rial, by consent, the testimony adduced on 
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the traverse of the first indictment, was an- 
plied to the second. ‘The defendants were 
fined $25 dollars each; and Van Alen tes- 
tified that the fine of both, incivding the costs 
against both, amounted to $82,.50, which was 
paid by the witness to the Clerk. (See vol. 
I. p. 31.) 

From the testimony of Thomas Mercein, 
it appeared that the witness paid the Clerk of 
the Sessions as surety for the appearance of 
a Mrs. Smith, $6,,25, as a witness; she was 
also bound over as a principal. 

Mordecai Homan testified, that in July, 
1816, at the complaint of George Ferris, 
Henry Hughes was bound over at the Police, 
for an assault and battery, and J. B. Thorp 
became security; but nothing further was 
done with it, and the witness paid to Macomb 
for the costs against Hughes, $10,,25. 

From the testimony of William Harrison, 
it appeared that, about a year ago, his son 
Edward P. was brought to the Police for an 
assault and battery. He was indicted in 
September ; but, before the trial, the prose- 
cuting party agreed to make it up, if the 
witness would pay the costs. He called on 
Mr. Wiley, the Deputy Clerk, who referred 
him to Col. Macomb, to whom the witness 
paid $10,,25 for the costs. As the witness 
was going out of Court he met a friend, to 
whom he observed, costs had risen. 

David Haight testified, that in the Spring 
of 1815, one Jonathan Haviland was indict- 
ed in the Sessions for a forgery. The witness 
and another person became bound in a recog- 
nizance for the appearance, at the solicita- 
tion of Haviland’s friends, who lived in the 
country. Ile absconded; and in April the 
witness and the other surety were called on 
by Macomb, to pay the amount of the recogni- 
zance. Ife was extremely urgent that it should 
be paid then, alleging as a reason, that the 
Court of Exchequer was to sit in this city in 
the May following, when it would be neces- 
sary for him to make his returns, and that if 
it was not paid, the recognizance would be 
estreated into that Court. The witness and 
his co-surety, paid the sum of $1000 to Ma- 
comb, and took his receipt, bearing date 
April 17, 1515; which receipt was produced 
in evidence by the witness. 

From the testimony of Isaac Van Hook, 
a counsellor at law in this city, it appeared, 
that William Wheaton was the co-surety with 
Haight for Haviland. After the money was 
paid to Macomb, as before related, the wit- 
ness, hv the request of the friends of Havi- 
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land, drew up a petition to the Court of Ex- 
chequer, and Platt, the Judge, granted relief. 

George Bb. Raymond, the keeper of bride- 
well, testified, that in a great variety of in- 
stances, where defendants had been senten- 
ced to bridewell for misdemeanors, on the 
expiration of their imprisonment, Macomb 
had exacted and received fees from them, 
and in some cases had received the amount of 
fines imposed on them. 

Gardenier said, he must confess, from the 
situation of this cause, and from the singular 
manner in which this defence had been con- 
ducted, he knew not what todo. He was at 
a loss; and called on the Court for dircetion 
and advice. Where is the inquiry to stop? 
Mad the defendant presented us with one or 
two cases, definitely and distinctly marked, 
it would have been in our power and we 
might have gone into a minute investigation, 
and have justified the charges, alleged to be 
illegal. But the defendant has here called 
on a host of witnesses, and has proved that 
the prosecutor has received from them di- 
vers sums of money, at divers times. 

In this stage of the prosecution, therefore, 
he thought it proper to submit to the Court, 
whether it was not incumbent on the defend- 
ant, who stands here, in effect, the accusing 
party, to prove, in addition, the excess of 
costs which the prosecutor has received in 
each specific case presented by his testimony. 
In other words, whether the onus probandi 
does not lay on his side? In his view of the 
subject, unless the defendant proves this ex- 
cess, and shows that in each case the prose- 
cutor has received more than by law he was 
entitled to reccive, the testimony is incom- 
plete, and ought to go for nothing. It lies 
on the Libeller to show the correctness of the 
charges he has made against the prosecutor. 

Hoffman said, he must beg leave to dissent 
from the position taken by the opposite coun- 
sel. ile should contend, that having esta- 
blished that the Clerk had, in divers instances, 
reccived sums of money for fees, which no 
law of the state authorizes, the defendant had 
shown sufficient. "The weight of proof now 
lies on the side of the prosecutor, and it is in- 
cumbent on him to show the legality of the 
charges. 

No public officer in this community has a 
right to receive money colore officii. it does 
not lay in his mouth to say, that our proof is 
deficient, after it has been established that he 
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nas received fees from persons acquitted, or} 
net even indicted—fees nut allowable by law, | 









and which, in various instances, he hag ys 
turned. We shall strenuously contend 1 
this cause, for a principle as consonant wil 
reason as with the most refined morality, _¥ 
man shall be punished for establishing 
own innocence How monstrous—hoyw » 
pucnant to the moral feelings of mankini 
that a man discharged from a criminal Coy, 
into which he had not come voluntarily 
should, when his innocence is manitested, \ 
amerced with costs ! 

I know, said the counsel, the whole hist 
ry of the different statutes concerning cos 
in criminal cases, for while in the Legis 
ture I exerted my teeble abilities to subver 
practice which is manifestly a disgrace to ow 
courts of criminal jurisdiction in this city. |r 
the year 1757, the first fee-bill. drafted by Va. 
ick and Jones, was passed. No provision wa 
here made for the payment of costs by damm ha’ 
defendant ina criminal prosecution on recog de 
nizance, except for services rendered him: ad 
his request.* Inthe year 1801, the lawsu 
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derwent a revision by their Honors Jud; fyi 
Kent and the present Mayor. ‘The fee-iljg 00 
was reported by them as it stood origina wl 
ly, but by some. means the provision mam & 
question was superadded by the Legislatur ha 
subjecting the defendant to the extrem H 
hardship of paying costs.+ Thus the la ste 
stood until the revision took place in tag pt 
year 1815, when the provision in questid in 
was expunged, and the law, since that ting P’ 
in this respect, stands on the same ground cl 
which it did originally. By what law, then Pp 
by what authority does a Clerk presume tot n 
ceive fees from a defendant? We shall, a p 
this occasion, assume the bold ground, thé h 
the prosecutor has no right by law to receit# 
any fees from a defendant, on his acquittal lf : 
verdict, or otherwise, im any case whats ; 
ever. ‘ 
—— ( 
* “ And in all cases of crimes and mis:emeanc™ ( 


fenc 


where the service is done at the request of the dle 
ant, the Clerk shall be allowed and may take the folio 
ing tees of the defendant..” ; 
Laws of New-York, revised by Jones and Fart 

in 1789, vol. 2, p. 429. 

+ The following is the section of the statute introrduced 
into the revision of the laws, in the year 1801. We = 
derstand the bill was reported by Judges Kent and Bes 
eitl, without this clause ; but, in passing through 


Senate, the clause was added by one of the Senators 


. 


* And no person being bound by recognizance e nf 
pearand answer, or indicted and tined either in the , 
preime Court, or any Court of Oyer and Terminer 
traol Dejivery, or General Sessions of the Peace, sha! 

: ° naact » . 
“ischarged, until such person shall have pai te a f 
° ie ‘ - te? (2. col : 
the Clerks of the said Courts respectively. (=. Fe 
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His Honor Judge Van Nevs observed, 
hat with regard to the question raised by the 
ounsel for the defendant, whether the onus 
probandi lay on his side, or that of the pro- 
ecutor, he did not conceive that this could 
e made a question, at the present stage of the 
prosecution. 

As to what had been said by the counsel 
for the defendant, relative to the legal right 
of charging a person with costs, who had 
been acquitted in the Court of Sessions, his 
Honor said, that whatever may be the prac- 
tice in this city, since the last revision of the 
laws, he did not know that it had been the 
practice of any Clerk of a criminal Court, in 
any other part of the State. 

At the present stage of the prosecution, 
perhaps the best course to be pursued was, to 
have the evidence closed on the part of the 
defendant, and then that the prosecutor should 
adduce any further testimony he might have. 

As the defendant, for the purpose of justi- 
fying the charges contained in this publica- 
tion, had produced a number of specific cases, 
wherein Col. Macomb had demanded and re- 
ceived costs, which the defendant alleges, and 
has endeavoured to show, were illegal, his 
Honor, though he did not wish to be under- 
stood as directing the counsel what course to 
pursue, suggested that the services rendered 
ineach specific case, might be shown on the 
part of Col. Macomb, and then that the 
charge or charges, so made, might be com- 
pared with the fee-bill; or, that other expla- 
nations might be made on his behalf, for the 
purpose of repelling the charge of having ta- 
ken illegal fees. 

Raymond here produced twelve commit- 
ments against defendants who had been sen- 
tenced to bridewell for misdemeanors, and 
stated, that it was the usual practice of Ma- 
comb, to receive the fines and costs from such 
defendants, on their discharge. These costs 
amounted, on an average, to about $10,,50, 
in each, 

Hoffman here read from the statute, (2. vol. 
R. L. p. 506 and 7,) to show that it was the 
duty of the Clerk to return the recognizance 
and record of the default, into the Court of 
Exchequer. 

In the case of Samuel Douglass, contain- 
ed in the documentary evidence produced by 
Raymond, and also by his testimony, it ap- 
peared that the defendant, Douglas, had 
been convicted in the Sessions for a misde- 


meanor, and sentenced to pay a fine of 


$20. It had been the practice in bride- 
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well whenever prisoners were coufined there, 
for them to deliver the keeper their mo- 
ney or other effects, for safe keeping, un- 
til a liberation took place. Douglas, at the 
time he was committed, delivered $10 to 
the witness to keep. Macomb afterwards 
came to the prison, and understanding from 
the witness that the defendant had only $10, 
he, Macomb, offered to discharge the prison- 
er, on his paying that sum. ‘The witness 
went with Macomb to the room where the 
prisoner was confined, and obtained his con- 
sent to pay the $10 to the Clerk, who imme- 
diately wrote a discharge, and in a few days 
afterwards brought the witness an uncondi- 
tional pardon for the prisoner. 

Gardenier hereupon stated to the Court, 
that from the singular course which had been 
taken in the defence, he considered it his 
duty, as counsel, on behalf of the prosecu- 
tion, to request of the Court an adjournment. 
The counsel said that he had been but re- 
cently engaged in the cause: a mass of tes- 
timony had been produced by the defendant, 
for the purpose of establishing the truth of 
the charges contained in this Libel. ‘The of- 
ficial conduct of the prosecutor, for a series of 
years, was impeached; and the Court would 
perceive, that in this instance, where a great 
variety of facts had been adduced to esta- 
blish a general charge of malversation in of- 
fice, the prosecutor could not, possibly, come 
prepared with testimony to repel such char- 
ges. 

Hlis [fonor Judge Van Ness said, that he 
was disposed, in this case, to grant every 
reasonable indulgence ; but that he did not 
see how the Court could, consistently, grant 
an adjournment. What would be done with 
the jury ? It would not do for them to sepa- 
rate; the defendant had brought a great num- 
ber of witnesses, now attending, and was ree- 
dy on his part. On the whole, his Honor 
said, that as the Court and jury were some- 
what exhausted, and as it would be perhaps 
a considerable time before the trial was finish- 
ed, he thought propei, on this occasion, te 
grant a recess. Whereupon the Sheriff was 
directed by the Court to provide refreshments 
for the jury in a convenient room in the hall, 
and a recess took place for one hour. 

When the Court and jury met, Garde- 
nier commenced a formal opening to the jury 
of the testimony. 

On an objection raised by Emmet against 
the propriety of a further opening to the jury 








on behalf of the presecution, Judge Van Ness, 
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said that it was usual and proper for counsel 
in the progress of a cause, when about to in- 
troduce iiew testimony, the necessity of which 
might not have been foreseen at the time of 
the former opening, to open the evidence, 
briefly, to the jury. 

The counsel then proceeded to state to 
the jury, that a great number of witnesses 
having been introduced by the defendant, to 
establish a variety of independent facts touch- 
iny the oiicial conduct of the prosecutor, for 
the purpose of justifying the charges contain- 
ed in the libel, it was incumbent on him to 
repel those charges. The jury, however, 
woul¢ perceive the extreme difficulty of meet- 
ing each specific fact relied on by the oppo- 
site counse!, with positive proof or satisfacto- 
ry explanations. The whole oiiicial life of 
the prosecutor was brought in quesiion 5 and, 
from the very nature of the affair, it became 
necessary to recur to documentary proots, 
and the records of the Court, for a number of 
year's past. From the unexpected testimony 
relied on by the detendant, and the short re- 
cess granted for preparation, the counsel | 
feared that the testimony would not be so 
compiete as it, otherwise, might have been. 
In the first place— 
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Ite should, however, endeavour to explain 
the most prominent charges, by exhibiting | 
the records and minutes of the Court of Ses! 
sions to the jury; secondly, prove that the | 
costs charged by the prosecutor were cone! 
formable to the uniform practice of the Court, | 
to those of preceding Clerks, and to approv-| 
ed bilis taxed by the Judges of this Court and} 
of the Supreme Court; and, thirdly, show | 
the correctness, in general, of the prosecu-' 
tor’s official conduct. 

William Wiley was here sworn as a wit- 
ness on behalf of the prosecution, and a book | 
of minutes kept by the Clerk of the Court of 
Sessions was produced and exhibited to him,| 
and he was asked, whether that was the book | 
of minutes, and answering in the atlirmative, 
he was further asked, whether it was the 
book of original minutes taken in Court. He 
answered, that the book exhibited was not 
taken in Court, but was engrossed from the 
rough minutes, taken in court, according to} 
the usual practice. He was then asked by 
Ogden, whether the book offered was en- 
grossed before this indictment was found. 
He answered, that it was his impression; and 
he believed it was. 

Emmet and Hofiman objected to the in- 
troduction of the book. as evidence, contend- 








ing that the criginal minutes taken down jy | 
Court, being the highest evidence, should be 

produced. The counsel took a distingiigy | 
hetween a case where a fact was to be es. 

blished by the minutes, wherein the interey 

of the Clerk could not be affected, and the 

present case. ‘They said, that Macomb, jy 

this prosecution stood, in truth, as the party 

accused; and that he ought not to be permit. 

ted, in this manner, to furnish written ey}. 

dence for himself. 

Gardenier contra. 

His Honor Judge Van Ness said, that q 
reat variety of specific charges had beey 
brought against Col. Macomb, in his official 
capacity as Clerk, and the defendant had cill- 
ed on witnesses to fortify these charges. |i 
would be extremely difficult, if not impossi- 
ble, for Col. Macomb to explain those traus 
actions, of which the witnesses for the detend. 
ant had spoken—trausactions which occur 
red for several years past, unless he were i: 
lowed to recur to his book of minutes. Le- 
sides, Col. Macomb. in his official duties, act- 
ed under oath, and is presumed to have done 
liis duty. Here it is proved that the prac 
‘ice of the office is to transcribe from the 
rough minutes taken in Court, into a book 
called the book of minutes, which, to a con- 
mon intent, may be considered the original 
minutes. 

As the Clerk is presumed to do his duty, 
and as it appears.that this book was engrossed 
before the indictment in this case was found, 
it is good evidence, prima facie, of the facts 
therein contained. 

Ilere Gardenier recurred to the case of 
Ruth Tucker, in the minutes, by which it 
appeared, that on the 6th of September, 151, 
‘the defendant being arraigned, pleaded 
not guilty ;? on the 7th, “the defendant 
withdrew her plea, and pleaded guilty ;”— 
i4th, “ Convicted, by verdict,* of an as 
sault and batiery, and fined $10 and costs. 

Gardenier here offered in evidence tw 
bills of costs; the one taxed by his Honor 
the present Mayor and the Recorder, on the 
2d of December, 1816, in the case of Peter 
Young, tried in the Court of Sessions, and 
the other in the case of Edward Ferris and 
others, taxed on the 9th day of September, 
1811, by the Hon. De Witt Clinton, then 
Mayor of New-York. 

Emmet said that he totally objected to the 
evidence offered ; and he made the objection, 





and should insist on it as much from delica- 
ae ee 


* Fhis is manifestly a mistake in the minutes: 
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y towards his superiors, as with any other 
jew. ‘The counsel had hoped that Col. Ma- 
om on this occasion, instead of sheltering 
linself behind precedent, would have been 








Crest MMprepared to repel these charges on legal 
| the grounds. 

My Ih The counsel contended, that neither the 
Marty 


Mayor nor Recorder were taxing Judges, and 


mit; Hat they had no authority by law to give 


Cv Mtheir sanction to any bill of costs whatsoever 
ina criminal Court. The evidence offered 
was, therefore, inadmissable, and ought not 

ta BM to be received. 

een It should besides be recollected, and the 

es counsel said that he wished it to be distinctly 

‘ll. 


understood, that the defendant, on this occa- 
li sion, did not think it necessary in defending 


SSI himself to impute any corrupt motive what- 
Nis ever to Col. Macomb, in the discharge of his 
hd oNicial duties. The ground which we as- 


sme, said the counsel, in our defence, is, 
itls ‘hat the prosecutor has taken ¢dl/egal fees, 
ite aid has made charges, in his official capa- 
‘ity, not warranted by law. Shall the pro- 
secutor, therefore, said the counsel, be allow- 
ed to defend his conduct by the errors of 
and when we ground ourselves on 
ik tie law, shall he be permitted to justify him- 
x! by the practice of his predecessors, and 
al vy taxed bills of the judges ? 
Gsardenier, hereupon, read several parts 
"; of the Libel, and contended, that as the pro- 
secutor had been charged in the publication. 
ty in divers parts, with having acted contrary 
s to the rules and practice of the Court, surely, 
he ought not now to be precluded from show- 
i ing that he acted in conformity thereto. The 
t Libel, said the counsel, contains a strong in- 
; sinuation, that the costs charged by the pro- 
secutor were not only illegal, but were a new 
invention and device contrived by him for 
his own emolument, and that neither the 
rules or practice of the Court justified such 
charges. 

The counsel further argued, that all Courts 
had, and must, necessarily, have a right of 
fixing and ascertaining the fees to be charged 
by their respective ofiicers. It is anecessary 
prerogative of a Court of justice, and re- 
sults from the very nature of its organiza- 
ton. 

Emmet in reply said, that if it were true 
that charges such as had been fastened on 
the prosecutor in this investigation, had been 
tolerated by every clerk in the Court of Ses- 
sions ; if so flagrant an abuse of justice had 
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been suffered to grow up into a precedent; 
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then the conduct of the defendant was highly 
meritorious, and he deserved the thanks of | | ee 
the community at large, for having made this 
a subject of public inquiry. It is high time, 
said the cqunsel, that the people should know 
whether one of their public servants, standing | 
in a high official situation—a station which, 
above all others, affords an opportunity of 
doing wrong, when not restrained by law, or 
by an uncorrupted integrity, should place 
himself above the law. 

The opposite counsel, he apprehended, 
had totally mistaken the ground assumed by 
the defendant. We stand forwerd boldly, 
on this occasion, said the counsel, to inquire, 
What is the liw on this subject? We 
avow that we are unwilling that precedent 
should govern the law; nor do we wish to 
bring in question the official conduct of third 
persons: and we most solemnly protest a- 
gainst an inquiry into the practice of the se- 
veral Clerks in our Criminal Courts for 
twenty years past. 

We call on the gentleman, to prove, by the 
law alone, that the charges he has made, as 
established by our testimony, are correct. 
His Honor the Mayor, in pronouncing the 
decision of the Court, observed, that it was 
true no taxed bill fixed the legai rule; but the 
publication, in several of the inquiries which 
it contained, conveyed the idea that the pro- 
secutor had received costs from others which 
the rules or orders of the Court did not author- 
ize. Another general charge in the publica- 
tion was, that he had received Hlegal fees. 
The evidence, produced by the defendant, 
was intended to justify, and applied to, both 
charges. So far, therefore, as the prosecutor 
might be prepared to show that his charges 
had been conformable to the rules or prac- 
tice of the court, established at a time anterior 
to the publication, on which the indictment is 
founded, his Honor thought, the evidence 
was proper. 

Gardenier here produced the bills of costs 
in the cases of Peter Young and Edward Fer- 
ris and others, and read the items from the | + 
bill in the former case as follow: i. i 

Virst day. i 
Order that the defendant be called, $0,,2 


; 
t 
{ 
‘ 
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r 
Crier ringing the bell, . . « 0,,09 fay 
Crier calling defendant and Clerk ? 0..18 1-2 ot 
entering appearance, , ” ¥ 


Order that recognizance be respited, 0,,20 
Clerk respiting recognizance, 0,,06 















Second day. 
Order that defendant be called, 
Crier galling defendant, . . . 0,,96 
Clerk entering his appearance, 0,.12 1-2 
Orvder that recognizance be respited, 0,,20 
Respiting same, . . .« « . 0,,06 


$9,,20 
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$0,,04 1-2 
Here there was a charge of $0,,64 for nine 
successive days, amounting to. $5,,80 1-2 
For the last day the following charges ap 
peared in the bill: 
Clerk reading and filing affidavit y 
of complainant with return of > 0,,12 1-2 
the Grand Jury thereon, 6 








Order that defendant be discharg- ¢ 0..20 
ed, on payment of costs, . i 
Order that defendant be called, 0,,20 
Crier calling defendant, . . . 0,,06 
Order that surety be called "a 0..20 
| ae bring forth the defendant, vail 
Crier calling surety, . . . . 04,06 
Re Order that warrant issue against 0..20 
Le tf defendant, * * + «+ + ¢ adil 
ee Ba Order that defendant be discharged, 0,,20 


et First day, + . §0.,731-2 
: red 


qt i Second do. 0.,64 1-2 
Nine successive do. 5..80 1-2 
Last do. . . . 1.24 1-2—S38., 13 


The following taxation appeared on the bill : 
We tax this bill at eight dollars and forty- 

three cents. Dec. 2, 1816. 

if Jacon Ravcuirr, Mayor. 

. Ricuarp Riker, Recorder. 


i Ii es In the case of Edward Ferris and others, 
bit i HY the same specification of charges was made : 
, A ee and the bill was taxed by his Honor De Witt 
i Lee Clinton on the 9th day of September, 1811. 
{t appeared that the taxation of both bills 
ae Was resisted.* 

[ REY By the above bills it appeared that on a re- 
ght be cognizanee, on the first day in the term, after 
4 iF ae the recognizance was entered, a charge of 
4 i if $9..73 1-2 was made, and for every succeed- 


Ts eat ing day, in each day, until the recognizance 
ae was discharged, $0,,64, and the two princi- 
pal charges were the order that defendant be 


1] . ° 
called, and the order that his recognizance 
be respited. 
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\ if Ad W e have thourht proper, for the purpose of elucida 
org ns, Oy ali the Weaas 1a our power, consistently with ou: 
ae ti lints, & subject so important as the present, and to as- 
ek ‘i certain What the practice has been, to search the official 
Pa records in this city, from the year 1732, to the pre- 
nae | sent time. We have proceeded throuwzh the successive 
ae Clerkshipsef Augustus Van Cevtlandt, Rebert Benson, 
us 4a 
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Ruth Tucker was here called as a Witness 
on behalf of the defendant; who on being 
sworn testified, that she never appeared ‘ 
the Court of Sessions to answer any charge: 
but that being bound for her appearance jy 
that court in August, 1816, John A. Graham 
was employed on her behalf. 

William Van Hook was here introduced 
and sworn as a witness on behalf of the pro. 
secution; who, on being asked concerning 
the practice of the former Clerks in their 
charges, testified that he was unacquainted 
with the practice in this particular: it had 





funis Wortman, and Robert Morris, Clerks of the Ses. 
sions, and William Coleman, the present defendant, 
Clerk of the Oyer and Terminer, and John W. Wyman, 
‘dward W., Laight, and Robert Macomb, Clerks of the 
Court of Oyer and Terminer, and of the Sessions. The 
esult of this research has been, that it appears from the 
»ooks of minutes—from the records, recognizances, and 
ther official documents, that it has been the uniform 
ractice of these several Clerks, to make the same char. 
gy s for the saine services, (such as continuing the recogni. 
zances from day to day, and sometimes, as in the old 
b oks, from morning till afternoon) as are contained in 
the bills above-mentioned. It is true, that anterior to 
the revolution, and until the revision of the laws in 1401, 
iw fees allowed to the Clerks, for the same services, 
were less tuan at the present time, but the several items 
specified in the bills are the same. For example : the 
irders'mentioned in the bills we bave examined, inade 
»y the several Clerks, previous to the Clerkskip of Mr. 
Wyman, were 9d. instead of 20 cents, as contained in 
the above bill. 

It also appears, by a recurrence to the documents in 
the office of the Clerk of the Court of Exchequer, the 
Judge of which is the junior Judge of the Supreme Court; 
ihat since the commencement of the Clerkship of the last 
named gentleman, bilis containing the same specilicati a 
of charges as thuse contained in the bills given in evi 
lence, as above, have been uniformly audited and al- 
lowed by the Judges of that Court. 

In cases where a recognizance has been forfeited and 
dered to be estreated, biils, made out by the Clerks ot 
the Courts of Sessions, in which the recognizance has 
lain for twelve days in Court, or aterm, on the tweltth 
lay amount to 5 dolls. 66 cts. independent of the Crier’s 
‘ves, which, at 24 cts. a day, amount in twelve days to 
2 dolls. 88 cts. Add which to 5 dolls. 66 cts. and the 
amount is 8 dolls. 54 cts. 

We request our readers, however, to understand that 
the former practice, in relation to the allowance of char 
ges to Clerks on recognizance, either in the Sessions oF 
Court of Exchequer, has no application to the great 
question respecting the right of the people in chargurg 
i defendant with costs. We cannot subscribe to the doe 
trine, (whatever may have been the practice), that 4 de- 
fendant, acquitted from a criminal charge by verdict, 0% 
for want of prosecution, should be subjected to the pay- 
ment of costs. Our limits will not allow a discussion ; OU 
we will lay down what we believe to be the true rule on 
ihe subject—a rule supported by analogy, by sound rea 
son, and, as we believe, consonant with the opinion of the 
ablest jurists in owr country. This rule, undoubted, 


‘8 recognized in that section of the statute, before quotes) 
vevised by Varick and Jones: Where a defendant ws a° 
quitted, the people pay their own costs ; the defendant ~ 
For any services which the Clerk may have perforine’ 
at the request of the defendant, in the course of the p*; 
secution, he ought to pay—his antagonist, (the whale 
community), sherld stand on ne better ground: 
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yiot been uniform, and the bills charged by 
the Clerks, of late years, were considerably 
higher than those made by former Clerks. 

Hoffman here called on William Wiley, 
and inquired of him whether the order, men. 
tioned in the bills, for the appearance of the 
defendant, and for respiting the recognizance, 
were in fact ever entered in the minutes— 
and whether, in fact, such orders were ever 
entered in the case of Ruth Tucker. 

The witness answered, that he did not 
know whether such orders were entered in 
that case. That the practice of the Clerks 
in this respect is, that on each day during 
term, a general order for the appearance ot 
all persons bound by recognizance is entered 
in the book of minutes. Sometimes, howev- 
er, through hurry or inadvertence, the actual 
entry of such order is omitted in the rough 
minutes ; but when such minutes are engross- 
ed, the order is always entered as and for 
each day during the term. ‘The witness had 
understood that the former practice, in rela- 
tion to the entry of these orders was, that an 
order was entered by the Clerk for each per- 
son; but that, of late years, the business of 
the Court having increased, the practice be- 
came altered as it now stands. 

His Honor Judge Van Ness inquired of the 
witness, in what manner the Clerk or himself 
estimated the costs charged: whether a gross 
sum was generally charged, or the particular 
items of the bill were put down, in estimating 
the amount. 

The witness answered, that he usually re- 
ferred to the Clerk, to ascertain from him 
what the costs were in particular cases on each 
day; and sometimes, he, the witness, know- 
ing the general amount of a bill, had charged 
and received a sum in gross, without making 
an estimate. The witness stated, that when 
the Clerk came to the Court, in the morning, 
he usually told the witness the amount of 
costs in particular cases in which he expected 
the costs would be paid, telling the witness, 
that the charges for the witnesses in the case 
er cases, were to be added. Macomb, in 

making out the amount of costs, gencrally 
figured on paper; and when a cause was set- 
tled, he, the witness, had understood the 

Clerk, in estimating the amount of costs, was 
governed by this rule taken from the tax- 
ed bill: $0,,73 were charged for the first 
day, and $0,,64 for each of the following 
days during the present or succeeding terms, 
while the case was pending, until the costs 
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The witness here produced several books 
of minutes taken in Court, each of which 
contained the minutes of two terms. It ap- 
peared, in general, from an examination of 
these books, that in very few instances, if in 
any, were the daily orders regularly entered ; 
and the witness said, that as these were orders 
of course, they were seldom entered, except 
in the engrossed minutes. 

His Honor Judge Van Ness said, that if 
ne remembered right, the legal notion of a 
respite,as applicable to a recognizance, was— 
where a party, who had been bound by that 
obligation to appear in Court, or, to perform 
any other act, did not appear, or perform the 
act, according to the condition of the recogni- 
zance, and, by reason thereof, it became for- 
feited and liable to be estreated,* and the 
Court, for special reasons shown, makes a 
special order, that it lie over until the next 
term—this, he understood, was denomiua- 
ted the respite of a recognizance. 

John A. Graham, a witness produced and 
sworn on behalf of the prosecutor, testified 
that he was employed as counsel in the case 
of Ruth ‘Tucker, complained of for an assault 
and battery in the Court of Sessions, in Au- 
custlast. During that term he attended eve- 
ry day, and did not hear her name called. 
The last day of the term the witness ing juired 
of Macomb. about the costs, who told him, 





* This beimg a technical term, we fear that its import 
inay not be unde rstood by all; and, while on ha subiect, 
it may not be amiss to ¢ xplain other matters which are 
not familiar to the generality of readers : 

A recognizance is an obtigation of record, wherein the 
arty becomes bound, (in this country) to the people 
with one or more sureties, either before some Mavistra 
naving competent avthority,or, in open Court to appear 
in Court, to keep the peace, or for good behaviour, or fos 
ther purposes. 

We « annot bet te re xplain the nature of a recogni- 
zance and the mode in which it is taken, than by suppo 
sing a plain common case A. ims a violent ass: ‘ault and 
battery committed on him by B. Whereupon A. goes to 
the Police and makes his complaint. A warrant is issu 
ed, and B. is brought in to be bound over. The Magis- 
trates say to b.—*‘* Under the circumstances of this case 
we shall require of you security by recognizance, yourself 
in the sum cf 1000 dolls. and two sureties ia the sum of 
500 dolls. each.” The sureties are brought, and one of 
the Magistrates has a blank recognizance filled up and 
signed by the defendant and his sureties. 

The recognizance states, thet on sucha particular day, 
B. and C. D. of, &c. personally came betore me J.H 
one of the specia! Justices, &c. ond ackhuowledged them- 
selves to owe the people of the State of New-York, that is 
LO SAY, the said Lb. the sum of 1000 dolls. and the said C. 
and D. each, the sum of 500 dolls. of good and lawful 
money. &c. to be levied and made of their respective 
roods and chattels, lands and tenements, to the use of 
the people of the State of Ne w-York aforesaid, if the said 


5. shall failin performing the condition following, viz. 
t . ’ 
The conditien of this recognizance i3 anch, that if the 








were paid. 


avove-named).ahall personally appear,at the nextCourt, 
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that if the defendant would pay his costs, she 
might go without day. Isaac Tucker, the 
husband, paid $6,,25 to Macomb, and de- 
parted, expecting that it was all settled. 

The next term an indictment was found by 
the Grand Jury, at the complaint of the same 
prosecutor as had appeared against her the 
term preceding. The witness, with a view of 
having the prosecution defended, on consult- 
ing with the husband, first had a plea of not 
guilty entered ; but, on further consideration, 
advised to have that plea withdrawn, and 
that she should submit. A plea of guilty 
was accordingly entered, and the defendant 
was first fined $10 by the Court; but, on a 
representation made by the witness to the 
Court, the fine was reduced to six cents and 
costs, as related by two of the witnesses be- 
fore sworn. 

The witness well remembers, that when 
the costs were estimated by Macomb in this 
case, that he merely mentioned the amount, 
without making any calculation on paper. 
The witness had practised, as a counsellor, 
nearly sixteen years in the Court of Sessions : 
and, during the time that Macomb had been 
Clerk, never saw him make any estimate on 





&c. to be holden, &c. and thea and there answer all such 
Matters and things as shall be objected against him, au: 
abide the order of the Court, and not depart without 
their leave; and, in the mean time, keep the peace, an 
be of good behaviour towards the people, &c. and parti- 
cularly towards A. then this recognizance to be void, 
otherwise to remain of full force aud virtue 
(Signed) 
Taken and acknowledged before me, 


B.—C.—D. 


he day and year above-written. 


J. H. 


The recognizance, when taken, is put in a bundle with, 
periaps, a great number of others. On the first day of 
the term, it is the duty of the Magistrates to return the re- 
cognizances ; andif B. on being called by the Crier, does 
notappear, the recognizance is generally continued until 
B. be indicted, or some other proceeding takes place , 
and if he does not appear when required, the District At- 
torney may apply to the Court to order the recognizance 
to be estreated, which is done in the following man- 
ner:—The Clerk directs the Crier first to call B. to 
appear and answer according to the conditiva of his re- 
eoznizance, or it will be forfeited : afierwards, if B. does 
mot appear, the Crier is further directed to call C. an! 
D. to bring forth B. for whom they are bound according 
to the condition of their recognizance, or it will be for- 
ki ited. 

Ii, notwithstanding, during the term, B. by his counsel, 
coincs and alleges some reasonable excuse why he did 
Hotappear, praying that the recognizance may lie ove: 
nafil the next term, the Court will so direct. 

But, if neither B. nor his sureties appear, the Clerk er- 
tracts, or draws the recognizance of GB. and his sureties 
from the other records, and sends it up to the Court 
of Exchequer. This is te*med estreating the recogui 
zance Thus, the sum contained in the recognizance 
hecomes a debt to the State, and a suit may be brought 
sor its recovery, 
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paper of the amount of a bill, when called o, 
by those about to pay the costs. 










: : ; <erm 
Gardenier here referred to the minutes and “dict 
to the recognizances on file, in the sey¢;,! he . 
cases following : ines 
1. Inthe case of William F. Bradbyry. ; os 
° 9 J: it ees. 
appeared, that on the 4th of November, 15); ail 
he was bound over, by recognizance, to ay, 6 
; om. i , 
pear and answer, in the Sessions, on a charys Asan 





of felony. J.B. Thorp was his bail ; the je. 
cognizance was continued until Decembe; 
term following, when he was discharged, 
2. George Arnold was bound in like map. 
ner for assault and battery, in two recoonj. 
zances taken in the Police; the one in whic) 
John White was surety, taken on the 18th oj 


son, 1 
that ¢ 
nizal 
for 1! 
sault 


The 


July, 1816, and the other, in which Thomas «4 
Bennet was surety, on the 2d day of August spok 
following. ‘The defendant was tried and ac. - 
quitted by the jury, no evidence appearing, take 
and on the Sth day of August, during the wre 
same term, discharged on the payment oi batt 
costs. the 
His Honor Judge Van Ness observing, last 
that Bennet had been charged $12,,12, as tre 
appeared from the testimony on behalf of the | 
defendant, he, the Judge, wished to know, tha 
and made the inquiry of the counsel for the 7A 
purpose, how that amount of costs accrued. ch 
:mmet said, that it appeared by a recur- «a 
rence to the minutes, which he was then ex- 1: 
amining, that the recognizance was given in lo 
the case on the 18th of July, 1816, and the 
cause was tried on the 2d of August follow- \ 
ing: so that the matter was only one term Y 
in Court. é 
3. In the case of John Cummings and Ti- 
mothy Keegan, it appeared that each of them | 


were bound over to answer at the July term 
following, after the recognizance, which was 
dated on the 4th day of June, 1816, and on 
the 13th day of July, 1816, it appeared from 
the minutes, they were discharged on pay- 
ment of costs. 

4. In the case of William Messerve, it ap- 
peared that he was bound in a recognizance 
of $1000, on the 13th of October, 1516, to 
appear and answer at the term of November, 
1816, and that the recognizance was conti 
nued unto the 14th of December following, 
when he was discharged. 

5. In the case spoken of by William San- 
ford, in his testimony, it appeared by the 
winutes, that William Sanford, Michael San- 
ford, and Abraham Sanford, were bound ove! 
to appear at the term of February, 1510. 
|The recognizances were continued until the 
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<erm of March following, when Michael was 
indicted, convicted and fined six cents and 
he costs, for an assault and battery, and the 
ther two were discharged on the payment oi 
ees. There was only one recovnizane: 
produced in evidence, in relation tothis afiai: 

6. In the case of John Anderson and 
Isaac Anderson, spoken of by Isaac Ander 
son, the tather, in his testimony, it appeare i 
that on the Oth of September, 1816, a recog 
nizance was taken, in which he was bouad 
for the appearance of his two sons for an as 
sault and battery, who were both indicted 
The recognizance was estreated on the lasi 
day of that term, for costs. 

7. In the case of Edward P. Harrison, 
spoken of in the testimony of William ilar- 
‘ison, It appeared that the recognizance was 
taken, wherein Samuel 8. Manning became 
surety, and the indictment for an assault and 
battery, was found on the same day, durin. 
ihe term of September, 1816, and on the 
last day of Court, the recognizance was es- 
treated for costs. 

8. Inthe case of John Smith, it appeared 
that on the Ist of March, 1816, a recogni- 
zance Was taken in the sum of $500, on a 
tharge of felony, and Thomas Phoenix be- 
same security. He was discharged on the 
12th day of April, in the term of April fol- 
lowing, on the payment of costs. 

9. In the case of Henry Norris, junior, 
William Norris, and William Baker, it ap- 
peared that they were jointly recognized to 
appear at the term of April, 1816, on a 
charge of felony: they were indicted, and 
acquitted and discharged on the 12th day of 
the same month, on the payment of costs. 

10. In the case of James Stoughton, it ap- 
peared that he was bound over to the term of 
January, 1816, as surety for Anthony Bar- 
clay and Francis B. Ogden, in the sum of 
$30,000, in case of a duel. The recogni 
zance was continued until the term of March 
following, when he was discharged, on the 
pavment of costs. 

li. In the cases of Peter and Jolin Van 
Alen, it appeared that the recognizances were 
taken on the 27th of December, 18153 on 
the Sth of January following, both were in 
dicted; on the 7th of February, tried; on the 
l7th of the same month, fined $25 each : 
by the minutes, it appeared that eight wit- 
hesses were called and sworn in each cause, 
and the amount of costs was $32,,50. 

12. In the case of John Osborne, James 
Maine. and Jithins Carlisle, it appeared that 


—*% 
‘ 





they were bound over by recognizance, to 
appear and answer at the Sessious, in Noe 
vember, in a case of felony: aud that, on the 
lith of the same month, Maine and Car- 
lisle were convicted, and Osborne, having 
turned State’s evidence, was discharged, on 
the payment of costs. 

Here the documentary evidence, on be- 
half of the prosecution, was closed. 

Robert Macomb, a witness for the prose- 
cntion, on being sworn, was here examined 
by Mr. Maxwell. 

Maxwell. As to the case of Arnold, you 
have heard the testimony on the other side. 
iid you, as Clerk of the Sessions, perform 
the services charged against him avreeably 
to the rules and practice of the Court - 
Witness. 1 answer that inquiry with some 
qualification. The services were perform<d, 
according to the uniform praciicé of the 
Court, under all my predecessors. But the 
common orders for the defendant's appear- 
ance, and that the recognizance be respited, 
&ec. instead of being entered on the minutes 
in that case, particularly, were entered, gene- 
rally, in that, and all similar cases, as is usu- 
al, in all the minutes of the Court. 

Question. Is your answer the same in rela- 
tion to all the cases in which it is alleged by 
the witnesses on behalf of the defendant, 
that you have received costs ? 

Emmet objected to a general inquiry of 
that nature being put to the witness; and in- 
sisted that he should be examined as to each 
particular case. 

Maxwell, (to the witness). Will you ex- 
plain to the Court and jury the purport and 
object of the notices, sent to defendants from 
your office, requiring the payment of costs? 
Answer. When a party is bound by re- 
cognizance to appear and answer in the Ses- 
sions, he cannot be discharged but on pay- 
ment of costs, as will appear by the rules of 
Court. If the costs be not paid, the recogni- 
zance is forteited for the same. And it ts 
the duty of the Clerk to notily the party of 
such forfeiture, that he may redeem the same 
by paying the costs ; otherwise the recugni- 
zance is estreated into the Court of Exche- 
The notice alluded to 


quer for prosecution. eC ’ 
is a printed notice, contamlug the name of 
the party whose recognizance is forteited, 
and the amount of the recognizance, and ap- 
prising the defendant of the forteiture. (‘The 
witness here produced a form of the notice 
issued by him, and of that issued by Edward 
W. Laight, his predecessor. to the same effect). 
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Question. Yn relation to the payment of 
2590 by Mr. Haicht, as surety for Haviland, 
did you, or did you not, make use of any 
threat to enforce the payment of that money - 

Answer. Vmade use of no threat whatso- 
ever, but merely notified the surety that the 
recornizance was forfeited. Mr. Haight. 
whom t saw very shortly afierwards, stated 
that he was indemnified. and requested that 
no measires micht be taken against him, as 
he was ready to pay the money. 

Question In the ease of Reevan and Cum- 
mings, mentioned by Dr. Walker, were or 
were not their recognizances handed up from 

the Police? 

faswer. With revard to those cases, they 
were certainly handed up by the Police, and 
their recom ivances are on file in my office 
Indeed—their names could not be before the 
Court. nor could their recognizances be in 
my possession in any other way: as we have 
no knowledge of any case. but from the re- 
turns of the Pelice. and other Mavistrates 

Ovestion. Vid you charge William Mes- 
serve “16 and take 8, for the costs? 

favrer, Teannot recollect the particulars 
of every case. thus hastily broucht forward, af 
teralons period. Put t should think the costs 
in his case micht easily aniount to that sum, as 
it was considered a flacrant case, for which 
he Was hound over itt a large sum. and the 
case continued some terms in Court, so that 
the Clerk's and Crier’s fees on recognizance 
i alone, according to the taxed bills, would be 
Shae considerable. 

() estion. What were the circumstances in 
the case of Oshorne, Main and Carlisle 2 


at : Ans. Osborne was bound over on a charge 
: | of felony, and was indicted with the other 
mPa se two. He was afterwards admitted as evi- 
| } dence on the part of the State avainst the 
; others, whom he convicted. and was discharg- 
4 i : ‘a ed by Mr. Rodman, District \ttorney, who 

WS Ea directed a nolle prosequi to be entered, on 
i a a payment of costs: which costs, by his ex- 
| | i j q press order, comprised the costs of all three. 
Lae SAGE The counsel for the defendant asserted 

A Yog>bat that this was an anomaly—a thing which 


had never before been heard of in a Crimi- 
ral Court—What ! said they, a State’s  evi- 
dence to be subjected to the payment of 
costs ! 

Hoffman. Did you, in the case of Arnold, 
ever enter the order, that the defendant be 
ealled on his recognizance ? 

Answer, The common proclamation, and 
erder that persons bound by recognizance to 
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appear and answer—be called, and that thei; 
recognizances be respited, &c. were entered 
according to the established practice of the 
Court, since 1772. 

Hoffman. This is the first time, I mug 
confess, that I have ever heard of a common 
rule in criminal cases. 

To the witness. \t has been stated that yoy 
received $1000 from Mr. Iaight and his co. 


‘surety, in the case of Haviland. Did you x 


receive that money ? 

Answer. 1 did; and credited it to the Court 
of Exchequer. 

Hoffinan. At what time was that money 
credited or paid by you into that Court? 

Answer. During the May term of the S. 
preme Court, in L515. 

Hoffman. Will you please to look on this 
rule? [ Here the counsel handed the witness a 
copy of a rule in these words and figures :) 

In the Court of Exchequer, in the Supreme 

Court, of the term of August, in the 
year IS15. 
Present, Mr. Justice Platt. 
The People, 
vs. 
Haviland, Principal, 
Wheaton, Surety. 
The same, 
vs. 
The same Principal, 
Haight and Halstead, 
Sureties. 

The Court having read and considered the 
petitions and affidavits filed in these several 
causes, ordered, that Robert Macomb, Esq. 
Clerk of the General Sessions of the Peace in 
and for the City and County of New-York, 
pay over to the Clerk of the Court, the sum 
of one thousand dollars: which appears t0 
have been received by the said Robert Ma- 
comb, in the first case above stated; and 
that the consideration of the petitions of the 
above-mentioned sureties, for the remission 
of the forfeitures of their respective recogn' 
zances, be postponed until next term; and 
that in the mean time all further proceedings 
thereon be staved—This being the first Mr 
stance within the knowledge of this Cour! 
in which monies on recognizances have been 
received by the Clerk of any Court, (except. 
ing the Clerk of this Court ), itis deemed ex- 
pedient to notify the Clerk of the Sessions 1! 
New-York, that such receipts are aliogethe! 
irregular and not allowable. 

Extract from the minutes. 


Sur. Recog. 


The like. 








W. Poraam, Clerk: 
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Hoffman, continuing the inquiry: Was 
hat rule served on you? 

Auswer. It was; but I must be mistaken 
sto the time the money was accounted for ; 
t must have been October, judging from the 
date of the rule. 

Hoffman. Did you ever receive the sum 
f $250, being the amount of the fine of Phi- 
ip Me Niff, who was convicted of a misde- 


Answer. I did. M*Niff, after remaining 
many months in prison, gave an order to the 
Police to sell certain goods deposited in the 
Police Office, to pay his fine. They were 
wld by the Police, and the fine paid.* 

(Question, Was this money paid before or 
after his pardon ? 

Answer. 1 cannot recollect that he was 
pardoned, 

Hoffman. Did you not know before this 
rule, in the case of Haviland, was served on 
vou, that it was ¢qntrary to the rules of the 
Court of Exchequer, for Clerks of Criminal 
Courts to receive money on recognizances ; 

Answer. 1 did not. 1 conceived it to be 
ay duty according to the construction which 
Thad put on the statute, and according to the 
niles of my Court, to receive “ all fines, for- 


adjudged,” in my Courts.t Judge Platt. 
however, immediately after the case alluded 
to, established the rule which has been read. 





* See the case of this defendant reported 1. vol. p.8 
ile was convicted of receiving stolen goods in January. 
1816. We find, by recurring to the records, that after 
remaining in prison about six months, and having pair! 
his fine, the remaining part of his punishment by impri- 
sonment was remitted by pardon. 

+ We deem it but an act of common justice to Col. 
Macom), to extract in this place the section of the sta 
tute declaring the duties of Clerks of Criminal Courts in 
this State, and also the certificate which follows. The 
statute will serve to elucidate this subject; and the cer- 
titicate which was handel us by the witness for insertion, 
in connexion with the statute, may serve to explaia this 
‘ad some other parts of his testimony. 

“ That the Clerks of the several Courts of Record, in 
‘this State, shall annually on the first day of October 
‘term, make and deliver into the said Court of Exche- 
“quer, a just and true account and estreat of all fines, 
‘ forfritures, issues, aad amercements, imposed or ad- 
‘judged, and of all recognizances forfeited before the 
‘first day of September preceding the first day of the 
‘said October term, in the respective Courts of which 

‘they are Clerks, together with the said recoguizances, 
“notug in every such account and estreat, where an) 
“such fines, forfeitures, issues, or amercements, hare 
‘heen paid, or the person committed for the same, to 
‘whom such payment or commitment was made, and 
* what process has been issued, and to what officer, upon 
“pain that every Clerk, who shall neglect his duty 
“therein, shall forfeit his office and become answerable 
‘tor all such fines, forfeitures, issues, and amercements, 
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sy his Honor Judge Van Ness. 1 know 
that the subject of this regulation made by 
Judge Platt, was agitated before all the 
Judges of the Supreme Court, and we unani- 
mously concurred with him. 

To the witness. Did younot remonstrate with 
Judge Platt, onthe expediency of that rule? 
Answer. 1 did. 

Question. Did not Judge Platt continue to 
adhere to that rule, notwithstanding your re- 
monstrance ? 

Answer. He did. 

Question. Did you not know that his con- 
duct, in that particular, was approved by al} 
the Judges ? Answer. 1 did not. 
Emmet to the witness. In the case of 
George Arnold, it appears that Bennet was 
his surety; that the recognizance was taken 
on the 18th day of July, and that the princi- 
pal was acquitted on the 5th of August fol- 
lowing ; that he paid Mr. Wiley $,,43, and 


afterwards the surety paid $12. Now I wish 
you to point out the services performed by 
you, and explain the receipt of this money, 
even according to your own principle of 
charging. 


Answer. Mr. Wiley receives almost al} 
the fees of my office, and this money was re- 
ceived by him. I find that there were two 
cases, or recognizances against Arnold, and 
probably the cosis may have been increased 
on that account. By referring, however, to 
Mr. Wiley’s book of money received, I find 
that $12 only are entered as paid in the case 
of Arnold. It may be, however, that the re- 
cognizances were continued over, or some 
other duty performed to augment the costs. 
But it is impossible for me, without having 
time to refer to the records in the office, to 
ascertain the details of every case. 

By his Honor Judge Van Ness. Put see 
here, Col. Macomb—Arnold, it appears, was 





* shall neglect to give an account of, and estreat and de- 
“liver as aforesaid.” (1 Vol. R. L. P. 402, Sec. 6). 

There is a rule of the Court of Sessions of August 
term, 1815, in conformity with this statute, which also 
requires the Clerk to notify parties of the forfeiture of 
their recognizances. 


“The People, —) 
| 
\ 


-_———— 


Sur. Recornizance estreated, 
10u0 dollars. 


va. 
Jonathan Haviland 

and Sureties. | 

I certify that the amount of the penalty of one thousand 

dollars has been credited in the account of Robert Ma- 

comb, in his account of monies received, with the State, 

the said Kobert Macomb has always rendered his ac- 
count in the months of May and November annually. 
W. POPHAM, Clerk of the Exchequer.” 








“ and the amount of all such recognizances a4 such Clerk 


19th July, 1817. 


in the Court of Exchequer :—And I further certify, that 
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acquitted August 5th, and the cause, at that 
time, must have been at an end. How then 
could the costs amount to $22 ? 

Answer. As 1 have already stated, there 
were two complaints, or recognizances against 
Arnold, and, perhaps, one may have conti- 
nucd: over, or some other duty performed ; 
or possibly Mr. Wiley may have made a mis- 
take in estimating the costs. 

The Judge. \t is true, there may have been 
soine mistake in this affair; but that there 
Were $12 and better received more than 
ought to have been, is, to my mind, clear, to 
a demonstration. 

Mr. Emmet. Will you be so good as to 
state on what principle you demanded and 
received the sum of $15 costs from young 
Osborne, as spoken of by Mr. Ridebach ? 

Answer. Osborne was bound by recogni- 
zance to appear and answer, and Mr. Rod- 
man, the District Attorney, ordered hin dis- 
charged on payment of the costs of all the 
three, as already stated. 

Emmet, on examining the book of en- 
crossed minutes containing the order for the 
discharge of Osborne, observed that the 
words, ** on the payment of costs,” at the end 
of the order, appeared to be an interpolation 
made subsequent to the time of the entry. 

Price. Col. Macomb, do you recollect the 
ease of Dighton, who pleaded guilty to an 
indictment for forgery some time ago ? 

Answer. I do. 

Price. Did you, or did you not, receive 
from him or his friends, $1500 7 

Answer, Dighton was recommended by 
the Court for pardon, on condition of paying 
that fine. He was accordingly pardoned. 
and the fine paid, which I have credited to 
the State. 

Mr. Emmet. Col. Macomb, have you the 
recognizance in the case of Ruth Tucker 
and the book of original minutes containing 
the entry of the order for the nolle prosequt 
in the case of Osborne ? 

Answer. They are in ry office. 

Emmet. Will you produce them ? 

The witness then went to his office, and 
after being absent for sometime, was sent for 
by the counsel for the prosecution. 

On his return, the counsel for the prose- 
cution having conferred together and with 
the witness, Mr. Maxwell thus addressed the 
Court : 

May it please the Court. Under the inti- 
mation so frequently expressed during the 
progress of this prosecution by the counsel 
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for the defendant, that, in conducting his jo, 
fence, it was not their intention to impute tg 
Col. Macomb any corrupt motives in the djs. 
charge of his official duties, and that they do 
not charge him with extortion, I think pro. 
per to abandon this prosecution. 

Hoffman. The Counsel for the defenday 
are not to be understood as having made any 
concession : they meant to be understood, 
and they wish it now to be understood, the 
they did not conceive it essential to the de. 
fence, that corruption should be proved a 
gainst the prosecutor. All that they can say 
on this occasion is, that the construction of 
the publication, or the faets in this case, can- 
not be affected by any concession which jt 
may be conceived we have made. 

His Honor Judce Van Ness then spoke, 
in effect, as follows: 

I have something to say in this case before 
the jury is discharged ; and, in what I shall 
sav, I do not think it necessary, nor do I 
intend, to impute any Mnpure motives to Col, 
Macomb. 

The Court of Oyer and Terminer is inst- 
tuted, particularly, for the trial of cases of 
life and death, and sits in this city, regularly, 
but once a year. 

It may, therefore, be expected, and I con- 
ceive it proper, in a case so important to 
the comununity as this, that I should state, 
ina general point of view, my opinion: I 
shall do so with freedom ; while, at the same 
time, [ hope that the result of this trial wil 
afford a salutary lesson to all concerned. 

It has appeared, in the progress of this tri- 
al, that in all eases where a recognizance has 
been taken, and a party bound over for his 
appearance at the Court of Sessions, that the 
Clerks of that Court have been in the habit o! 
charging an order for the calling of the de- 
fendant, and also one for respiting his recog- 
nizance from day to day, for each day |! 
term, and for the sueceeding terms, until the 
recognizance is discharged by the payment 
of costs or otherwise. 

This, in my view, is not the legal objet 
of a recognizance.. ‘The whole term 0! @ 
Court is, in contemplation of law, but one 
day ; and unless a special order is entered ¥ 
the case, that the recognizance be respilee 
from one term to another, L believe the charge 
to be wrong. 

This is my firm conviction ; and I hope 
that the opinion 1 have thus expressed ol! 
this subject, may be promulgated, by those 
who hear me. abroad in this community. 
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to, The jurors, without leaving their seats, — and enjoy ail the rights and powers, 
1e dis. M/ronounced the defendant not guilty.* | receive and take all the emoluments, and per- 
ey do The testimony of Isaac A. Anderson, be- || fort all the duties of the former clerks, in 


L 
x Pro. 


we detailed, in the 96th and 97th pages, ] relation to the said courts of oyer and ter- 
jould stand thus: Isaac A. Anderson testi- || miner and general gaol delivery and general 





me: ed, re a os last fall, two of his jj sessions of the peace.” (5 vol. Laws of 
an ons, John and Isaac, were complained of || New-York, before the last revision, p. 265, 
tood, or an assault and battery, before the || and incorporated into the revised laws of 
that rand jury, who found a bill against them, |! 1813, p. 338.) 
ele. Hs the witness was, shortly afterwards, in- In the third section of the same act it is 
d & MMjormed by one of the police officers. His sons further enacted, * that in all.cases where 
say Miwere never taken on the charge, but the wit- || persons shall be bound over and enter into 
n of MMness came into court, and became security |! recognisances for their appearance at either 
Cale Mor their appearance. ‘The second or third lof the said courts, &c. and shall make de- 
i! Bday afterwards, the affair was settled, and | fault in appearing agreeably thereto, and 
the witness paid to Macomb, for the costs, } the same shall be estreated, the account of 
ake, sl4 50: having previously paid him, on be- || the said clerk, for his fees in such case, 
. coming security, $2 or $3. | shall be audited by the court of exchequer, 
ore In the last line of the note in the 98th || and paid out of the moneys arising from the 
tall page read 83 for ** 33.” In the 12th and || torfeiture of such recognisances.”” This 
i] Ji lines from the foot of the Ist column of | section is also incorporated into the Ist vol. 
ol. the 104th page, for ** forfeited” read es- ! N.R. Lp. 338. 
treated. | tis further enacted, in the laws of 1808, 
tie We are anxious that the preceding case, |, p. 346, * that it shall be the duty of the 
of as far as relates to costs in criminal cases, || court of exchequer to audit and pay, from 
Y, should be fully understood by our readers ; |! time to time, out of the fines and forleitures in 
wid for that purpose we subjoin the follow- | the courts of oyer and terminer, &c. and ge- 
Ne ing sections of statutes relating to this sub- || neral sessionsin the city and county of New- 
0 ect, accompanied with some. explanatory || York, to the clerk of the said courts, his rea- 
, remarks. || sonable account for the fees arising on trials 
I Previous to the year 1808, the clerk of | for capital or other offences, where the per- 
0 the circuit and sittings, in the city and '|sons tried are in custody, or where, by the 
] county of New-York, was clerk of the court | judgment or order of the court, the clerk can- 
ol oyer and terminer and general gaol deli- } not obtain his fees.” 
‘ very, and the clerk of the cily and county ) This section is also incorporated into the 
of New-York was clerk of the court of ses-: new revised laws. (1st vol. p. 404. sect. x.) 
3 sions. tn the month of March, in that year, | Now we have seen that the section of the 


os 


the act was passed, creating the oflice of istatute, in the revised laws of 1801, p, 83, 
clerk of the court of oyer and terminer and '| (see note 2d, p. 98, ante,) was omitted in the 
of the sessions, and John W. Wyman was | revision of 1813. But the court of sessions, 
appointed the first clerk under that act. |j in August, 1$19, passed a rule in conformity 
The fee bill of 1801, with the clause quoted |) with the section so omitted : no doubt ground- 
iu the second note, (p. 98, ante.) was then || ing themselves on the authority derived 
in force, and so continued until the year) from the first section of the act of 1608, 
1013, about two years after his removal. | creating the office, as above mentioned, and 
This act, so creating the office, in the first || on the implied authority given in the latter 
section, declares, that this officer “ shall || clause of the section, belore quoted, from 
the Ist vol. of the N. RK. Laws, p.404, sect. x. 

We have also seen what the specification 


* This is a matter of course in all criminal cases | of charges, by the clerks of the os st 
where the prosecution is abandoned. (See the 5th || Sessions, has been, from the year 1732 — 
and 6th lines in the second column of the preceding | the present time, (See note, ante, p. 102.) 
page.) But we wish, in all cases, as far as may |) Now we would suggest whether a statute is 
ve in our power, not only to avoid, but to atone for |! not requisite, regulating the specifications of 

correctness or imperfection, (See the note in the | charges by clerks of criminal courts on re- 


2d page of the Evening Pos 2 ae 
1817.) ne ae Oe Oe Se cognisances, and declaring in what cases a 
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defendant shall be subjected to the costs of 
a criminal prosecution, and in what cases 
such costs shall be audited and allowed to the 
clerk by the court of exchequer. 

But trom the foregoing, or from any other 
remarks, we have ventured to make in the 
progress of this case, we wish not to divert 
the attention of the reader from the real 
grounds on which the case stands. We wish 
it to be distinctly understood, that what we 
have advanced on the subject of costs in cri- 
minal cases in general, is but collateral to 
the main subject, and designed solely for 
elucidation. We have wished to present 
to our readers the whole law on this subject. 


It has been shown in this case, on behalf 
of the defendant, beyond the possibility of 


a doubt, that the present clerk of the court 
of sessions has not confined himself, in his 
charges, to any known practice, or to any 
established rule. 

He had, in one instance, undertaken to 
discharge a defendant who had been merely 
bound over for her appearance at the police. 
He received the full costs of aterm, though 
her name had never been called in the court 
that term ; and afterwards, the complainant 
having actually preferred a bill of indict- 
ment, the clerk received the full costs of 
another term; and an attempt was then 
made to collect of the same defendant the 
full costs of both terms, then already paid, 
including a fine of $10, which bad been re- 
duced by the court tosix cents. (See pages 
93 and 94, ante.) The recognisance in this 
case, when called for by the defendant’s 
counsel, was not produced. (See,page 108.) 

He had, in another instance, received, or 
there was received in his office, more than 
$12 for the costs of one term, the full costs 
of which had been previously paid. (See 
pages 94 and 95.) He had charged and re 
ceived, in another case, more than $18 
where the cause was never in court, or ought 
never to have been there, as it had been 
previously settled in the police, and no fees, 
payable to him, could legally accrue. (See 
pages 96 and 97.) He had received of a 
young man, who had turned state’s evidence 
against two others, and produced their convic- 
tion, $15, the alleged costs against the three ; 
When it was, at least, extremely doubtful 
Wicther any costs could legally be charged 
against the approver. He, the clerk, refund- 
ed $11 of this same money under very de- 
grading circumstances. (See page 96.) 


4 


THE NEW-YORK 






















He had, in fine, made a demand of $1000 
the amoum of a recognisance forfeited to the 
state, of the sureties, just before the M, 
term, alleging that it was necessary for hig 
to make his returns to the court of exch. 
quer the sameterm. He neglected to make 
his return, or render his account, of this mo. 
ney, until after the ugust term, when a tule 
of the court of exchequer, requiring the pay- 
ment of this same money into that coutt, 
was served on him. (See pages 97 and 
106.) 

Such are some of the prominent grounds 
on which this case stands—such was the M 
defence to the prosecution, and in that situ. G 
ation this cause must be considered. |; 
cannot be placed on a different ground. 

Men in office, agents and servants of the 
people, created solely tor their benefit ; you On 
hold a sacred trust—an awful responsibility 
is imposed upon you. You have to deal, 
perhaps, with the poor—with the unwary— 
with the man ignorant of his rights, or the 
law, on which a charge you may make 
against him, in the course of your official 
duty, may be founded. Be so much the 
more indulgent—so much the more circum. 
spect—so much the more guarded. Ke- 
tember the solemn oath—the promise you 
made to your God when you first assumed 
the functions of your office. From that mo- 
ment determine to preserve an uncorrupt: 
ed integrity, and to have your official con- 
duct, in relation to others, correspond, in 
every particular, with that rule in the re- 
cords of eternal truth, which teaches you 
‘to do to others as you would that others 
should do unto you.’ Know that this people, 
whom you profess to serve, are ever jealous 
of their rights. Every step, every movement 
you make, in the sphere of your official duty, 
is watched with the eyes of an Argus—with 
the vigilance that guarded the golden fruit 
of Hesperia. Beware of the least devis- 
tion from the line of strict integrity ; anJ 
let your official conduct be such tbat you 
shall be able, at any moment, to explain 
every detail thereof, to the satisfaction 0! 
the most scrupulous. 

So, in the hour of tribulation, when friends 
fail and adversaries thicken around, you will 
face a torturing interrogation with fortitude, 
and the most scrutinizing investigation with 
calmness. You will do even more: fF, 
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jmay be the event, you will make your ™ 
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imate appeal to the tribunal of your own | 
onscience for the rectitude of yourconduct. | 
ere you will be supported and held as by 

an anchor, firm and steadfast, which will 

enable you to ride out the turbulent storm | 
amidst the raging elements which threaten 
to overwhelin you. 





(BIGAMY.) 


ELIZABETH STEERS’ CASE. 





Maxwett, Counsel for the prosecution, 
Garpenien and Wixson Counsel for the | 
prisoner. 
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indies. On his return he found his wife 
married to another. In the absence of the 
former husband, she went to the same divine, 
and was married by him to William Englis. 

The Rev. Gerardus A. Kuy pers was here- 
upon called and sworn as a witness on be- 
half of the prosecution. He stated that it 
appeared from his register of marriages that 
in March, 1816, he married a woman by the 
name of Elizabeth Hewlett to John Steers ; 
but that he, the witness, does not recollect 
that the prisoner is the same woman he so 
married. 

Benjamin G. Minturn was here sworn 
as a witness on behaif of the prosecution, 
and stated that, in June, 1815, John Steers, 
the prosecutor, went out to the East Indies 








Ina prosecution for bigamy, the former marriage, 
infact, must be proved. 
On the traverse of an indictment for bigamy | 
against S. for that on the 16th March 1815, she | 
married J. S. and afterwards, to wit, on the 25th 
of May, 1816, married E, the said J. S$. being 
alive &c, contrary tothe form of the statute, 
&c. it appeared by the testimony of K, a 
divine, that, on the day first above mentioned, 
he married a woman of the name of S, to J. 8. 
but that he, K. did not know that S. the prison- 
er, was the same person he so married; it was 
held, that although this was sufficient evidence | 
of a marriage de facto of the person by the name ; 
of S. and, therefore, that collateral evidence, 
to identify such person, might be given, yet that 
the prosecutor should be precluded from esta- 


in one of the vessels of which the witness 
was part owner, and returned about eleven 
months ago. 

Maxwell inquired of the witness, whether, 
in the absence of Steers, the prisoner did 
not frequently come to the store of the wit- 
ness, and represent herself as the wife of 
Steers, and get goods on his account. 

The evidence was objected to by Wilson, 
on the ground that the marriage spoken of 
by the witness first above named, should 
be first proved. The Counsel stated it to 
be an invariable rule in the English courts, 
in the case of bigamy, thata marriage, de 





blishing the second marriage, by cohabitation, facto, should be clearly established. In 


or otherwise, without first proving that S. the 
prisoner, was the identical person so married |; 
by K. 

Ht seems that, in such case, even a representation, || 
or confession, by S$. the prisoner, to third per- 
sons, made subsequent to the time of the mar- 
riage by K. that she was the wife of J.S. is 
not sufficient evidence of such marriage. 


The prisoner was indicted for bigamy ; 
for that on the 16th day of March, 1815, at 
the city and within the county of New-York, || 
she married John Steers,.and afterwards, to | 
wit, on the 25th day of May, 1816, at the 
same place, married William Englis, he the 
said John Steers being alive, and she, the 
said Elizabeth, well knowing the same, con- | 
trary to the form of the statute, &c. 

Maxwell, in opening the case, stated, that 
it would appear from the testimony that the 
prisoner, on the day first mentioned in the 
indictment, was married to John Steers by 
the Rev. Gerardus A, Kuypers. The hus- 





hand was a seafaring man, and soon after | 


support of his argument, he cited 1 Doug. 


Rep. 171. and 7th Johns. Rep. 314, 

Maxwell contended, that a marriage of 
the person by the name of the prisoner hav- 
ing been proved, her confession, which he 
now offered to prove by the witness last 
named, ought to be received. The evidence 
was offered for the purpose of showing the 
prisoner to be the same person married by 
the Rev. Dr. Kvypers. In England, the 
rule laid down in the case of Morris v. 
Miller, (4 Bur. 2059.) that a marriage ia 
fact must be proved, had been exploded by 
the subsequent case of Truman, for polyga- 
my, tried in 1795 (1 East’s Crown Law, 
p- 470.) 

His Honour the Mayor observed, that a 
marriage in fact, of a person of the same 
name of the prisoner, having been proved, 
the only remaining proof related to the iden- 
tity of the person, Her acknowledgment, 
that she was the wife of Steers, would not 





the marriage went en a voyage to the East | 


show that she was the same person married 
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by Dr. Kaypers, as felated in his testimony. 
The court did not think it absolutely neces- 
sary that the Minister who performed the 
ceremony should be able to identify the 

erson ; but some connexion, by means ol 
collateral evidence, should be shown be- 
tween the prisoner, and she who was mar- 
ried by the Rev. Dr. Kuypers. 

Maxwell inquired of Minturn, whether 
the prisoner did not come to his store with 
an order from John Steers, as her husband, 
and receive bis wages. 

On a further objection to this testimony, 
the court decided, that this prosecution be- 
ing founded ona penal statute, a marriage in 
fact must be proved. In this case such mar- 


riage had been proved of a person by the | 


same name of the prisoner. 
showing that this was the same person mar- 


THE NEW-YORK, &c. 


Without first | 


} 


|| missory note, bearing date on the 18th day 
lof 3d month, payable three months after 
|| date to Messrs. Cauldwell & Son, for $1197 
| signed by Nelson & Mott.—The prisoner 
passed the note first mentioned to Davi 
Cummings, (350 North Moore,) and the othe 
| to David Leek in the Bowery. Both the 
| notes purported to have been endorsed by 
| their respective payees. The prisoner was 
recommended to pardon on condition oj 
leaving the United States. 
| 
| (GRAND LARCENY.) 
| 
i] 


Isaac F'. Barrer was convicted of steal. 
ing a horse of the value of § 150, the pm. 
perty of Lancaster Palmer and Joseph D. 
| Palmer. The prisoner got the animal into 


| his possession by pretending to the owners 





{that he wanted to hire him to go to Van- 
|damme-street. He disposed of the creature 
\to James KR. Post for $70. 

The prisoner was sentenced to the State 


ried by the Rev. Dr. Kuypers, the public 
prosecutor proposed to show, by the decla- 
rations of the prisoner to Mr. Minturn, that 
she was the wife of John Steers. The court is Men nate niil oe 
considered this testimony too slight to prove Soke Sela hee cates he oma 
the first marriage. In England there is a | Cte ilaet wine sentamand tothe haat 
statute requiring the registry of marriages, || * Gan West, was sentenced lo the State Sine 
and the register is evidence de fucto of the | the same period of time. 
marriage. But in this country we have no | Bo Ay convicted during the _ 
such act; but still the same rule prevailed } = 8 se (see preying de = ag 
here, on a prosecution of this nature, as in || was also sentenced to the State Prison the 
that country. ‘The first marriage, in fact, same time as the two preceding prisoners. 
must be proved. 


The prisoner was acquitted by the Jury. 


| Jacob Stephens, John Anderson, Jos. Fer- 








(PETIT LARCENY.) 





= 'dinand, John Holden, Mary Kingston, Par- 

ker Blake, Dennis Murphy, Solomon Green, 

SUMMARY. Joseph Prince, Susan Thompson, Edinund 

Small, Samuel Spears, James Ellis, John 

(FORGERY. ) | Nelson, Henry Lockwood, John Toner, 

George Harrison pleaded guilty to two Fr eomgdhdeagon pebiarsonge ss 


iaitetemante fin 6 T _ to two!) Peters, were each convicted of this offence, 
m o ‘ ? 
S for lorgery. he one for forg- || and the first-named prisoner was sentenced 


‘sie der of Of, note, bearing date on the || to the Penitentiary three years, the four fol- 
th day of 6th month, 1817, payable three || lowing for one year each, the four following 


months after date to Cornel Cauldwell & || for si ing fi 
r six months each, tk following for 
Son, or order, for $ 137, signed by Nelson ee ee 


& Mott ;—the other for forging another pro- | shorter periods of time. 





three months each, and the remainder {0° 
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